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Summary of Facts and Subm ssi ons

C4793.D

The appel l ant (patent proprietor) filed an appeal
agai nst the opposition division's decision revoking
Eur opean patent No. 0 970 911 on the basis that the
subject matter of claim1l of the patent was found to

| ack novelty with respect to:

D1: JP-A-05278962, including English translation.

The respondent (opponent) requested dism ssal of the
appeal .

Subsequent to summoning the parties to oral proceedings,
the Board i ssued a comuni cation stating its

provi sional opinion that certain features of claiml
appeared i ndeed to be novel with respect to D1. The
Board al so stated that if the subject matter of claiml
was found to be novel over D1, the case m ght be
remtted back to the departnent of first instance for
conti nued exam nation of the opposition.

Inits letter of 22 October 2010, the respondent
provi ded further argunents to support its request for

di sm ssal of the appeal.

During the oral proceedings of 24 Novenber 2010 before
the Board, the appellant requested that the decision
under appeal be set aside and that the European patent

be mai ntai ned as granted.

The respondent requested that the appeal be di sm ssed.
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Claiml reads as follows, whereby lettering (a) to (m
has been inserted before each feature in accordance
wth the lettering systemused in the decision under

appeal :

"1.

(a) An elevator system conprising:

(b) a plurality of elevators (1 - 4) each having a car
noveable within a related hoistway for transporting
passengers vertically between floors of a building;

(c) a controller (82, 88)

(d) for receiving service nessages initiated by
passengers requesting el evator service froman origin

floor to a destination fl oor,

(e) for providing hall call commands to said elevators
to cause a selected elevator to provide service in

response to related ones of said service nessages,

(f) and for providing car call commands to said
el evators to cause each said selected elevator to stop

at a correspondi ng destination floor;

(g0 a plurality of renote control devices (100) to be
borne and used by passengers requesting el evator

servi ce,

(h) each said renpte control device having a
transmitter for transmtting el ectromagnetic cal
nmessages for requesting elevator service at the origin
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floor to a receiver for transfer to said controller

wher ei n

(i) each call nessage transmtted by said device
i ncl udes a conponent identifying the particul ar device
that transmtted the nessage;

(j) and said renote control devices each has a
passenger activated neans for initiating transm ssion

of a call cancell ation nessage;

(k) said receiver (39-41) for receiving the
el ectromagneti ¢ nessages transmtted in proximty
therewith and for providing said call nmessages to said

controller

(1) said call cancellation nessage including a
conponent identifying the particular device that

transmtted the cancell ati on nessage;

(m and said call nessages including a conponent
identifying the destination floor designated by said

passenger activated neans."

The appellant's argunents nay be sunmari sed as foll ows:

The subject matter of claim1l was novel with respect to

D1 in respect of features (b), (i), (j) and (I).

As to feature (b), paragraph [0002] of D1 disclosed a
plurality of elevator cars but only in the discussion
of prior art and not with respect to the device

di sclosed in the invention of D1. The references to the
invention of D1 were to singular entities of "the
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el evator” and "the elevator shaft". In the witten
subm ssions the appellant had nmade reference
continually to a singular elevator in D1, never to a
plurality of elevators but this had sinply not been
enphasi sed in the appeal grounds, since other features
were also clearly novel over D1.

As regards features (i) and (1), Dl disclosed a two-way
conmuni cation, but this did not inply identification of
the "particular"” device in any nessage signal; D1 would
nerely send and receive information to and from any
renote on a specific floor. The systemessentially

al l owed the functions conventionally on a fixed
operation panel next to a |lift opening on each floor to
be pl aced instead on a renote control device, together
wi th sone additional door operating functions. This

m ght sonetinmes result in di sadvantages, but did not
inply that a nessage conponent identifying the
particul ar device should be used to solve such

di sadvant ages. The probl ens envi saged by the respondent
concerning e.g. a door-close command froma different

fl oor were m sl eading, since the indicators 91 to 95
with transceivers were floor-specific and no disclosure
exi sted that these could react to renote contro

devices used froma location on a different floor. AlSso,
nmerely because a tel ephone was installed on each renote
control device was irrelevant to the content of a cal

or call cancellation nessage as clained, as the

t el ephone coul d be a separate operating systemin the

devi ce.

Call cancellation as in feature (j) was al so not
di sclosed in Dl; instead, paragraph [0010] discl osed
that there was a "clear” button and this could sinply

C4793.D
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be a clearing only of the destination information which
had been incorrectly entered rather than a cancell ation
message of the call itself, even if "registration" was
mentioned; it was thus not disclosed that a call was

cancelled in the sense of the claim

The respondent’'s argunents on inplicit disclosure in D1
wer e hindsi ght-based, relating to perceived probl ens
and their solutions as found in |ight of the patented

i nvention's advant ages.

The argunents of the respondent nmay be sunmarised as
fol |l ows:

The subject matter of claim1 | acked novelty over DL.
The features of claim1l which were disputed were either
explicitly or inplicitly knowmn fromDl. It was further
not necessary that a feature be "required" in the
systemof D1 for it to be inplicitly disclosed as had
been suggested by the Board; the | egal standard was
whet her it was imedi ately apparent to a skilled person

that the feature was present in the prior art.

The appel |l ant had not argued in its appeal grounds that
feature (b) was novel conpared to Dl1. Paragraph [0002]
clearly referred to nultiple elevator cars in a
conventional system and the problens of the invention

i n paragraph [0003] related to those in such a
conventional system Furthernore, paragraph [0004]
stated that the invention "was devised in consideration
of the points described above", which neant that a

mul ti pl e-el evator systemwas the context in which the
invention in D1 had to be understood; it was only the
preferred exanple which related to a single elevator.
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Even the opposed patent itself made only a single
reference to a multiple-elevator system since this was
inplicitly understood to be present in the patent in
the same way as a skilled reader would understand this

to be present in D1.

A skilled person in the art of elevator systens woul d
al so understand D1 in such a way that it would be

i mredi ately apparent that features (i) and (lI) were

di sclosed, i.e. that the individual renote controls
were identified by a conponent of the call nessage and
the call cancellation nessage. Several factors
denonstrated this. First, proper and safe operation of
the el evator systemrequired identification of the
particular renote control device. For exanple, the
[ights 12c or 12d which were |it upon call registration
bei ng responded to by control panel 5, were turned off
on elenents 12a and 12b on the renote control which had
made the call when the lift arrived at the appropriate
floor, and not on other renote controls on different
floors. If the lights were extinguished on other renote
controls, possibly on the sane floor, the disadvantage
of such a system would be imedi ately apparent, so that
a skilled person i medi ately understood that renote
control device identification in the transmtted
nmessage was a necessary part of the D1 system As
regards safety, if e.g. a door-close command was sent
by a renote control device on a different floor to the
one where the elevator car was positioned with an open
door, this could obviously endanger soneone entering
the lift at that tine. A skilled person would
understand that the system had to exclude such a danger,
and thus woul d only accept door-close conmmands fromthe
renote control device which called the elevator car to
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that floor; this was thus inevitably part of the

di scl osure of D1, and was only possible if the
particular renote control device could be identified.
Even if the system operated such that only the renote
control device on a particular floor was in contact
with its own hall transceiver to transmt a call to the
control panel 5, the fact that this nessage could be
identified as com ng froma specific floor already
meant that the call nessage or call cancellation
nmessage i ncluded an information conponent identifying
the particul ar device used, since it was identified as
being the renote device on a particular floor that
transmtted the nmessage to that particul ar transceiver
Further, paragraphs [0011] and [0013] disclosed a

t el ephone on each renote control device used for making
private calls between the renote control user and
soneone in the elevator car; this required specific
identification of the renmote control device from which
the call was nmade. This worked in the sane way as the
el evator call nessage system Even the word "tel ephone”
made the skilled reader inmedi ately understand that
private calls were being nade, even if this was not
explicitly stated, so it was self-evident that the

devi ce making the call had to include a signal

conponent identifying the specific device used to nake
the call, otherw se the tel ephones would not operate as
i ntended. The appellant's reference to a separate

t el ephone systemwas contrary to the disclosure in Di;
the tel ephone disclosed in D1 used the sane control

circuitry.
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The call cancellation activation neans of feature (j)
was di sclosed by the clear button in D1, because its
operation caused registration of the call signal to be
cancel l ed, and registration occurred in the control

panel 5.

Reasons for the Decision

1.2

1.2.1

C4793.D

Novelty of claim1l

The four features of claim 1l which the appellant
submtted were novel with respect to the disclosure in
D1 are features (b), (i), (j) and (l) as identified
above.

Consi dering feature (b) first, this states:

"a plurality of elevators each having a car noveabl e
within a related hoistway for transporting passengers
vertically between floors of a building".

D1 discloses a plurality of elevators in paragraph

[ 0002] when referring to the prior art. Paragraph [0003]
relates to problens to be solved by the invention and
notes a problemwth "such a conventional systent,

whi ch includes, by this reference, a plurality of

el evators. However, the "objective" given in paragraph
[ 0004] and the solution to this in paragraph [0005] are
not concerned with a multiple-elevator system but
instead relate nerely to use of "an el evator"” rather
than a systemof nultiple elevators. In particular,
even though paragraph [0004] includes the statenent

"This i nvention was devised in consideration of the
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poi nts descri bed above", the previously nentioned

poi nts, understood as being the problens nentioned,
relate to those faced by a passenger (who wants to use
the elevator) having to directly operate a hall button.
No context of a multiple-elevator systemis thereby
inplied. Also, the objective is explained as providing
an el evator operating device in relation to "the hal
call button", "the car" and "know edge of the el evator
car novenent"”, i.e. always nentioning these in the
singul ar. The abstract of Dl on page 1 of the
translation also refers to "the elevator car". The
enbodi ment (" Application exanple") in paragraph [0007]
et seq al so describes, consistently throughout, only
"the elevator” and not a plurality of elevators.

Not ably, the elevator shown in Fig. 1 and described in
par agraph [0007] "shows the rel ati onship between the

el evator provided with this invented operating device
and the building". No nention is nmade of a plurality of
el evators in the building, nor any system whi ch shoul d
take account of a plurality of elevators in that or any

ot her bui | di ng.

Thus, whilst D1 has a prior art portion nentioning
multiple elevator cars, nothing in the disclosure of
the invention of D1 (which is the portion of D1 which
contains the features of claim1l of the opposed patent
relating to a systemincluding a plurality of renote
control devices), nmakes any reference to nultiple

el evators, nor is this inplied in any way by technical
nmeans or otherwi se that are disclosed. In particular,
whi | st paragraph [0002] of D1 explains how a passenger
calls a car in a multiple-elevator system this does
not inply that the description followi ng that (which is
concerned with a problemwhich is itself unrelated to
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mul ti pl e-el evator systens) nmust be read in a nmultiple-

el evat or cont ext.

It is thus not unanbi guously derivable fromDl that the
remote control device operated systemin Dl concerns a
mul ti ple elevator system On the contrary, in relation
to the features of granted claim11, Dl only discloses a
system having a single elevator and the arrangenent and
operation of this systemusing renote control units on

several floors.

The respondent argued that the lack of a plurality of
el evators was not a feature of claim1 which the

appel  ant had argued as being | acking fromthe

di sclosure in D1. However, the decision under appeal
itself contains reasons for the finding on this point
(see item 2.2) which were made in relation to paragraph
[ 0002] of Dl1. The Board thus reconsidered this matter
(see Article 114(1) EPC 1973) in relation to further
passages in D1 and in |light of other disputed features.
It |acks rel evance that the appellant did not provide

i ndi vidual argunments to this specific matter inits
appeal grounds and the respondent was aware of the

i ssue as this aspect was taken up specifically by the

Board in its provisional opinion.

The respondent al so argued that because the opposed
patent itself made only a single reference to a

mul ti pl e-el evator system before describing its
operation, this would have an inplication as to how the
skilled person read D1. However, the Board finds such
an argunment unconvincing. Not only is the disclosure in
Dl entirely separate to that of the opposed patent, but
the entire opposed patent relates to a system having a



1.2.6

1.2.7

C4793.D

- 11 - T 1454/ 08

plurality of elevators. The clains of the filed
application and the patent are directed to this, and
the patent depicts only elevator systens with a
plurality of elevators, using an exanple of a four-car
system (see e.g. Figs. 1 to 4).

It is also apparent in the systemdisclosed in D1 that
no techni cal nmeasures have been discl osed which woul d
account for the use of nultiple elevators, e.g. such as
a car dispatcher arranged to operate with nultiple cars
in the renote control operating device system descri bed
in DL.

The respondent al so argued that the correct |egal
standard to be used in determ ning whether an inplicit
di sclosure is present is whether the feature in
guestion is imedi ately apparent to a skilled person

and not whether a feature is required.

However, whether a feature is required is sinply one
way of determ ning whether a feature is imediately
apparent to a skilled person. If a particular feature
were required to performa stated function of the
system even if not nentioned explicitly, it would then
normal Iy be understood to be inplicitly present. Merely
by the respondent stating that a feature being

i mredi ately apparent to a skilled person is the
standard to be used does not alter the analysis of
feature (b), nor of any other contested feature of
claim 1l when considering the disclosure in the prior
art, since nerely using a different definition provides
no substance to the argunment as to why a feature would
be otherw se seen as immedi ately apparent. |ndeed the
respondent itself, inits witten subm ssions (see e.g.
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item 3 of the 22 October 2010 subm ssion) on this
matter refers, in relation apparently to features (i)
and (1), to the "necessity" of identifying distinct
renote control units in D1, which the Board can only
understand as being the sanme as a "requirenent”. Thus,
none of the respondent's argunents in this regard alter
t he concl usi ons reached by the Board with regard to any
of the contested features.

The Board thus finds that feature (b), as stated above,
is not disclosed in DL in connection with renote
control operating devices as defined in claim1l, but
only in the context of the prior art in Dl1. The subject
matter of claiml is thus novel over D1 already for
this reason

Since a plurality of elevators, as in the clained
system is not disclosed in D1, the Board al so finds
that the portions of features (e) and (f) of claim1l
relating to a plurality of elevators are al so not

di scl osed in D1.

In regard to features (i) and (1), these state:

"(i) each call nessage transmtted by said device

i ncl udes a conponent identifying the particular device
that transmtted the nessage"

and

"(l') said call cancellation nmessage including a

conponent identifying the particul ar device that
transmtted the cancell ati on nessage.”
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The aspect of features (i) and (lI) which is not
disclosed in D1 is that the nessages include a
conponent identifying the particular device that

transmtted the nessage.

In D1, there is no explicit disclosure of a specific
control device being identified. This was al so not

di sputed by the respondent. Al so, when considering the
operation of the system no disclosure of a specific
control device being identified is thereby inplied
either. As stated in paragraph [0009] of D1, there are
hall indicators 91 to 95 on respective floors 1F to 5F.
It is also stated that each indicator is equipped wth
a transceiving part (which is |later described as part
28) and that renote controllers 111 to 115
corresponding to each floor are carried by users or
that these are installed corresponding to each floor.
As depicted also in the Figures, and as described (see
e.g. paragraphs [0015], [0022] and [0025]), the
operation of the renpte control device sends the
control nessage via its own transceiver 26 to the
transcei ver 28 associated with one of the hall panels
91-95. Each of the hall panels containing its own
transceiver is connected via a cable 10 to the control

panel 5, which thereby acts as the central control unit.

Comruni cation is thus nade only froma renote contro
device on a specific floor with the hall panel on that
sane specific floor via transceivers. There is no

di sclosure that a renote control device on one floor
may communi cate via its transceiver with a hall panel
transcei ver on another floor as alleged by the
respondent. Figure 1 also depicts by two-way arrows, a
t wo- way conmuni cati on between a single renote
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controller 115 on one floor with a single hall panel 95
on that floor. There is thus no inplicit disclosure of
a call nessage including a conponent identifying the
particul ar device which transmtted the nessage. Since
a single elevator is disclosed in D1 for use with
renote control devices using a single specific
transcei ver for each specific floor hall panel (91 -
95), the systemis able to function w thout such neans,
even if certain disadvantages m ght on occasi on present
t hensel ves. Merely because di sadvant ages m ght exi st
does not nean that a skilled person automatically
adopts a different solution; such would be hindsight.

The respondent argued that correct and safe functioning
woul d not be possible if the specific renote controller
whi ch had sent the nessage could not be identified, for
whi ch reasons an inplicit disclosure of features (i)

and (1) should allegedly exist. The Board however finds

t hi s unconvi nci ng.

Due to each floor having its own floor-specific
transceiver in the hall panel 91 to 95 for each fl oor
respectively, the control panel 5 need only operate by
communi cation with the transceiver on a particul ar

fl oor when providing a two-way comruni cation (see
paragraph [0016] referring to transm ssion of signals
and response signals). Wen the elevator is called
using a renote device e.g. renote device 115 on fl oor
5F, the lights 12c and 12d (see paragraph [0016]) are
it up and then |ater turned off when the car arrives
at that floor. The renpote control devices on other
floors are not affected, because these use a different
hal | panel transceiver on their respective floors. The
sane applies to door conmmands (e.g. door close) sent



C4793.D

- 15 - T 1454/ 08

fromthe renote control device; these only need affect
the el evator when it arrives at that specific floor via
that particular floor transceiver. No danger thus

exi sts by all eged acceptance of a floor close command
froma renote control on another floor, since
acceptance of such a cl ose-door conmand from anot her
floor is not disclosed.

Thus, correct and safe operation of the system does not
require the identification of the specific renote
control device which transmtted the signal. The sane
applies to a call cancellation signal, since this is
related to a call cancellation sent by a renote control
device, and will only be transmtted to the control
unit 5 by the transceiver on a specific floor.

It is true that if several renote control devices were
used on any single floor simultaneously, this m ght
lead to interference in sone cases. However, D1 anyway
does not disclose the use of nore than one renote
control device on any one floor at any one tinme, nor
woul d such necessarily pose a problemin view of the
specific floor communi cation between the different
renote control devices and the hall panel on that fl oor,
not | east since only a single elevator is disclosed in
D1. Thus there is no inplicit disclosure in D1 that

call nessages or call cancellation nessages can operate
as intended by DL only if the identification of the
specific renote control device is transmtted as part

of the message.
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Merely because drawbacks m ght exist in sone cases,
does not of itself nake a different solution, nanely
that defined in claim1l, necessary or in any other way

i mredi ately apparent to a skilled person.

The respondent al so argued that an information
conponent was anyway included in the nessage signal,
because the renote control device would be identified
fromthe nmessage signal as being that particular renote
control device on a specific floor with which the
transceiver 28 in the respective hall panel had
conmuni cat ed.

However, the Board finds this argunment unconvincing.
According to claiml1, not only is it the call nessage
transmtted by the device which nust itself include the
conponent identifying it, as opposed to D1 where only
signals fromthe floor transceiver would be recogni sed
by control panel 5 as comng fromthat floor, but no
identification of the "particular" device is nade at
all, nerely an indirect association to the effect that
an unspecified renote control device on a specific

fl oor has sent a nessage to the hall panel transceiver

on that fl oor.

The respondent further argued that the presence of a

t el ephone as described in e.g. paragraphs [0011] and
[0013] would inply identification of the particular
renote control device, in particular so that the calls
can be personal. This is however also found

unconvi nci ng.
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First, nothing is stated in DL as to any simlarities
bet ween conponents of call nessages transmtted froma
renote control and the operation of a tel ephone as
described in D1. Merely because the tel ephone on the
renmote control device operates through codec 25 for
codi ng and decodi ng audi o signals (paragraph [0013]) on
t he sane renote control device which is used for cal
nmessages via the use of different codec 23 for coding
and decodi ng call nessages, does not inply any
simlarity between the signals Iet alone the necessity
for the identification, by means of an included signal
conponent, of the particular device which sent a cal
nmessage. Nor does the presence of the word "tel ephone”
inply to a skilled person that private calls are being
made between a person outside the lift and an

i ndi vidual inside the Iift, particularly not in 1992
when D1 was filed; even paragraph [0011] refers to

calls between the renote controller carrier "and
passengers” in elevator car (3), rather than to sone
type of private conversation between only two

i ndi viduals or individuals each communicating with each

other via their own renote controller tel ephone unit.

In regard to feature (j), this states

"said renote control devices each has a passenger
activated neans for initiating transm ssion of a cal

cancel | ati on nessage".

The appel |l ant argued that this feature was al so not

di sclosed in D1, essentially because whilst feature (j)
defined cancellation of a call nmessage (which would be
understood as cancellation of the entire call nessage),
Dl allegedly nerely cleared the destination input
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information, it being noted that paragraph [0010]
stated that registration due to incorrect operation of

desti nati on buttons was cancelled, not the call itself.

As expl ai ned bel ow however, the Board finds that
feature (j) is known from DL.

Dl states in paragraph [0010] that cal

"registration ..." is cancelled by using the clear
button. This registration is then described further by
stating that it is the registration "acconpanying

i ncorrect operation of destination buttons (131)-
(13n)," a call being seen as "registered" is explained
i n paragraph [0005] as being one registered in the
control panel 5. Paragraph [0017] explains the
operation further in that pressing the destination
button for a desired floor, which generates an "on"
signal, causes this to be output fromtransceiver 26 to
el evator-side transceiver 28 which then sends this to
control panel 5. No further action is required on
behal f of the user. Since the control panel 5 is where
the registration takes place, and the pressing of a
destination button causes this to occur, the clear
button which cancels car registration acconpanyi ng

i ncorrect operation of a destination button, can only

be understood as cancelling the entire call.

No difference therefore exists between feature (j) and

the di sclosure in D1.

The subject matter of claiml is thus novel with
respect to D1, such that the decision under appeal nust
be set aside.
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Remttal of the case (Article 111(1) EPC 1973)

Only novelty of claiml1l wth respect to D1 had been

deci ded by the opposition division. Since |ack of
novelty with respect to a further document was al so

al  eged and since no decision has been issued on that

obj ection or upon the opponent's inventive step
objections, the Board in exercising its discretion in
accordance with Article 111(1) EPC 1973 concl udes t hat
the case should be remitted back to the opposition

di vision for continuation of the opposition proceedings.
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O der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the opposition division for

continuation of the opposition proceedi ngs.

The Registrar: The Chai r man:

M Patin P. Alting van Ceusau

C4793.D



