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Summary of Facts and Submissions

1v.

VI.

C7837.D

European patent No. O 876 146, based on application
number 97901694.6, filed on 24 January 1997, was
granted to Novartis International Pharmaceutical Ltd.

Notice of opposition was filed on 2 February 2004 by
Glaxo Group Ltd.

By 1ts decision pronounced at the oral proceedings of
29 January 2008, the opposition division maintained the
patent in amended form (Article 101(3)(a) and 106(2)
EPC 1973) on the basis of the second auxiliary request

filed at the oral proceedings.

On 19 July 2008, the opponent filed an appeal against
the first instance decision. The corresponding
statement setting out the grounds of appeal was filed
on 16 September 2008.

The appellant requested that the first instance

decision be set aside and the patent be revoked.

The patentee (respondent) filed with Its response to
the grounds of appeal dated 1 April 2009 three sets of
claims as auxiliary requests 1 to 3.

The respondent requested that the appeal be dismissed
or alternatively, requested maintenance of the patent
in amended form on the basis of one of the auxiliary
requests 1 to 3.

A communication accompanying the summons to the oral
proceedings to be held on 14 June 2012 was sent to the
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parties pursuant to Article 15(1) RPBA on 25 November
2011.

VIL. With a letter dated 18 May 2012, the appellant informed
the Board of Appeal that it will not attend the oral
proceedings, but will rely only on the written

submissions.

ViIl. With a letter dated 18 May 2012, the proprietor
informed the Board of Appeal that it did no longer
approve the text of the patent according to any request
on file, and that therefore the patent should be

revoked.

Reasons for the Decision

1. Under Article 113(2) EPC, the European Patent Office
shall examine and decide upon the European patent
application or the European patent only in the text
submitted to it, or agreed by the applicant or the
proprietor of the patent.

2. With its letter dated 18 May 2012, the proprietor of
European patent n° 0 876 146 informed the present Board
of Appeal that it not longer approved the text of any
of its requests on file. The proprietor concluded that
the patent should be revoked.

3. Under these circumstances, the decision under appeal
has to be set aside and the patent be revoked.

C7837.D
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Order

For these reasons 1t i1s decided that:

1. The decision under appeal is set aside.

2. The patent i1s revoked.

The Registrar: The Chairman:

N. Maslin M. C. Ortega-Plaza
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