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Summary of Facts and Submissions 

 

I. The appellant (opponent) lodged an appeal against the 

interlocutory decision of the Opposition Division 

maintaining European patent No. 1 030 945 in amended 

form. 

 

II. The appellant requests that the decision under appeal 

be set aside and that the patent in suit be revoked in 

its entirety. 

 

III. In a letter dated 19 November 2008, the respondent 

(patent proprietor) withdrew consent to the text in 

which the patent in suit was maintained by the 

Opposition Division and stated that an amended text 

would not be submitted. 

 

Reasons for the Decision 

 

1. Article 113(2) EPC requires that the European Patent 

Office may only examine, and decide upon, the European 

patent in the text agreed by the proprietor of the 

patent. 

 

2. In the letter of 19 November 2008, the respondent 

withdrew consent to the text in which the patent in 

suit was maintained by the Opposition Division. As a 

result, there is no text which can be examined in 

respect of the impediments to patentability raised by 

the appellant (cf. T 73/84 (OJ EPO 1985, 241)). 
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Order 

 

 

For these reasons it is decided that: 

 

 

1. The decision under appeal is set aside. 

 

2. The patent is revoked. 

 

 

The Registrar: The Chairman: 

 

 

 

 

D. Meyfarth W. Zellhuber 


