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Summary of Facts and Submissions

I. In its decision dated 17 October 2007 the examining
division refused European patent application
02 764 135.6.

1. Against this decision the appellant filed a notice of
appeal by letter received on 8 December 2007 and paid
the fee for appeal on the same date. Auxiliarily, it
requested oral proceedings.

1. No statement of grounds was filed by the appellant
before the expiration of the time limit of four months
from the notification of the decision under Article 108
EPC.

1v. By a letter received on 22 March 2008 the appellant
withdrew the application. It also requested the

reimbursement of the appeal fee.

V. By a communication dated 18 July 2008 the Board
informed the appellant of its intention to refuse the
reimbursement of the appeal fee pursuant to
Rule 103(1)(b) EPC and requested the appellant to
clarify whether its auxiliary request for oral
proceedings was intended to also apply to the question
of the reimbursement of the appeal fee.

VI. By a letter received on 31 July 2008, the appellant
informed the Board that its auxiliary request for oral
proceedings was not intended to also apply to the
question of the reimbursement of the appeal fee.
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Reasons for the Decision

1. By the withdrawal of the application, the present
appeal proceedings are terminated iIn respect of
admissibility and allowability of the appeal. However,
the appellant™s request for reimbursement of the appeal
fee remains to be decided by the Board in the exercise
of 1ts inherent power to decide any application made to
it which arises out of the appeal (T 41/82, 0J EPO 1982,
256 and J 12/86, 0J EPO 1988, 83).

2. In the present case, the notice of appeal has been
filed and the fee for appeal has been paid In time
pursuant to Article 108 EPC. Therefore, the appeal has

undoubtedly come into existence.

No interlocutory revision under Article 109 EPC has

been granted by the examining division.

3. Rule 103 EPC is the only legal basis for reimbursement

of the appeal fee once an appeal has been fTiled.

In the absence of interlocutory revision, the
reimbursement of the appeal fee can only be allowed
under said Rule where the Board deems an appeal to be
allowable, 1T such reimbursement is equitable by reason
of a substantial procedural violation (Rule 103(1)(a)
EPC) or if the appeal is withdrawn before the filing of
the statement of grounds of appeal and before the
period for filing that statement has expired

(Rule 103(1)(b) EPC).

The patent application having been withdrawn, the
present appeal cannot be held to be allowable (see
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point 1). Hence, the reimbursement of the appeal fee
pursuant to Rule 103(1)(a) EPC i1s excluded.

In the present case, the withdrawal of the application

occurred after the expiration of the period for filing

the statement of grounds. The Board is therefore of the
opinion that a reimbursement of the appeal fee is also

not possible pursuant to Rule 103(1)(b) EPC.

Therefore, the request for reimbursement of the appeal

fee must be refused.

Order

For these reasons i1t is decided that:

The request for reimbursement of the appeal fee is refused.

The Registrar The Chairman

G. Nachtigall H. Meinders
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