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Summary of Facts and Subm ssi ons

C6287.D

The appel | ant (opponent) filed a notice of appeal,
received at the EPO on 22 February 2008, against the
opposition division's decision, posted on 14 Decenber
2007, rejecting the opposition. The appeal fee was paid
on 20 February 2008 and the statenent of grounds was
received on 22 April 2008.

Oral proceedi ngs took place before the board of appeal
on 19 July 2011.

The appel | ant requested that the decision under appeal
be set aside and that European patent No. 1 280 483 be

r evoked.

The respondent requested that the patent be maintained
on the basis of the follow ng docunents:

the clains according to auxiliary request A submtted
with letter dated 3 Septenber 2008 (nmai n request)

or

the only claimaccording to the first auxiliary request
subm tted during oral proceedings and a description and
the drawi ngs to be adapted thereto.

| ndependent claim 1 according to the main request reads:

"An ostony carrier device conprising:

- a flexible adhesive base plate (21) for securing the

carrier device to a user's skin around a stoma, the
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base plate having an opening (22) for receiving the

st onm,

- acircunferential flange (30) nade of a flexible

mat eri al connected to the base plate, the
circunferential flange having a first surface (36)
facing towards the base plate, a second opposite
surface (37) facing away fromthe base plate, a
circunferential inner portion (33) with an inner edge
and a circunferential outer portion (34) with an outer
edge,

said flange being attached to the base plate
corresponding to an innernost edge portion of the
flange (feature A),

t he second surface of the flange being adapted for
renovabl e and adhesi ve connection with an ostony

col l ecti ng bag,

- wherein the carrier device defines a general plane of
reference, a thickness thereof being defined in a

di rection perpendi cul ar thereto,

- wherein the outer portion of the flange is free to

nmove relative to the base pl ate,

characterized in that

- only a part of the inner portion of the flange is
attached to the base plate, that a portion of the inner

portion of the flange is free to nove relative to the
base plate (feature B) and that

C6287.D
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- the outer portion of the flange is nore flexible than
the portion of the inner portion of the flange that is

free to nove relative to the base plate (feature C."

Claim 1 according to the 1st auxiliary request reads:

"An ostony carrier device conprising:

- a flexible adhesive base plate (21) for securing the
carrier device to a user's skin around a stoma, the
base plate having an opening (22) for receiving the

st omg,

- acircunferential flange (30) made of a flexible

mat eri al connected to the base plate, the
circunferential flange having a first surface (36)
facing towards the base plate, a second opposite
surface (37) facing away fromthe base plate, a
circunferential inner portion (33) with an inner edge
and a circunferential outer portion (34) with an outer

edge,

said flange being attached to the base plate
corresponding to an innernost edge portion of the

flange (feature A),

the second surface of the flange being adapted for
renovabl e and adhesi ve connection with an ostony

col l ecti ng bag,
- wherein the carrier device defines a general plane of

reference, a thickness thereof being defined in a
di rection perpendi cul ar thereto,

C6287.D
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- wherein the outer portion of the flange is free to

nmove relative to the base pl ate,

- the outer portion of the flange is nore flexible than

the inner portion of the flange (feature D),

- the flange conprises a substantially circunferenti al
hi nge forned between the outer and inner portions of
the flange (feature E)

characterized in that

t he hinge has a thickness which is |less than the

t hi ckness of the inner and outer portions of the flange
to which it connects, preferably |less than 75% of the

t hi ckness of the inner portion of the flange (feature
F)."

The designations of features Ato F have been added by
t he Board.

The followi ng docunents are relevant for the present

deci si on:

Dl: WO A-96/38 106
D3: WD A-98/17 212

The appellant's argunents can be sunmari sed as foll ows:

Mai n request

Feature A, according to which "the flange was attached

to the base plate corresponding to an innernost edge
portion of the flange", was not disclosed in the
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originally filed application and could not be
interpreted as neaning that the flange was attached at
the base plate at least at its innernost edge. Such an
interpretation would be in contradiction with the

subj ect-matter of claim6 as granted, which required
that "the flange is connected to the base plate in the
vicinity of the inner edge of the flange".

Feature B, according to which "the outer portion of the
flange is nore flexible than the portion of the inner
portion of the flange that is free to nove relative to
t he base plate", was not disclosed in the application
as filed either. The original application specified
that the outer portion was nore flexible than the inner
portion, but did not distinguish between the
flexibility of that part of the inner portion of the

fl ange which was free to nove and of that which was

not .

Therefore, claim1l according to the main request did

not conply with the requirenents of Article 123(2) EPC

1st auxiliary request

D1 and D3 disclosed all the features of claim1 apart
fromfeatures D and E. These features did not have any
techni cal effect over the device disclosed in the prior
art and did not solve any technical problem Since a

hi nge represented a wel | -known neans for influencing
the flexibility of a flange, it was obvious for the
skilled person to include it in the flange according to
D1 or D3.



VI .

C6287.D

- 6 - T 0417/ 08

Therefore, the subject-matter of claim1 according to
the 1st auxiliary request did not involve any inventive

st ep.

The respondent's argunents can be summari sed as foll ows:

Mai n request

Figures 2a to 2f, disclosing the different enbodi nents
of the invention, showed that the innernost region of
the flange was attached at the base plate and that

t here was no unattached portion of the flange extending
inward of the innernost edge of the attachnent region.
Therefore, feature A could only be interpreted as
nmeani ng that the flange was attached at the base plate
at least at its innernost edge. Caim6 as granted did
not contradict this interpretation since it meant that
further, separate regions of attachnent could be
foreseen radially outward fromthe innernost edge, as
for exanple shown in Figure 2c. Therefore, feature A

was clearly disclosed in the application as filed.

Feature B was disclosed by clains 1 and 2 as filed in
conbination wth the 2nd paragraph of page 7 of the

application as originally filed.

1st auxiliary request

Since none of the available prior art docunents either
di scl osed or suggested the use of a hinge in the flange
of an ostony carrier, it was not obvious for the
skilled person to introduce a hinge in the flange
according to D1 or D3 for separating the inner and
outer parts therefrom
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Hence, the subject-matter of claim1l according to the

1st auxiliary request involved an inventive step.

Reasons for the Decision

1. The appeal is adm ssible.
2. Al lowability of the amendnents
2.1 Feature A, which is present in claim1l according to

both requests, can only be interpreted as neani ng that
the flange is attached at the base plate "at |east" at
its innernost edge, in the sense that the flange does
not extend radially inward of the innernost edge of the
attached portion. This interpretation is supported by
the fact that all enbodi nents of the present invention
as disclosed in Figures 2a to 2f show this attachnent.

Claim 6 as granted does not contradict this
interpretation, since it nerely specifies that the
flange is connected to the base plate not only at the
i nnernost edge but also inits vicinity, i.e. radially
outward of the innernost edge, as for exanple in

Fi gure 2c.

Therefore, feature A of claim1 according to the main
request and to the 1st auxiliary request conplies with
the requirenents of Article 123(2) EPC

2.2 The last feature of claiml according to the main
request (feature C) was not disclosed in the

application as filed. Wiile the application defines

C6287.D
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different flexibilities between an inner and outer
portion of the flange, it does not specify any
relationship between the flexibility of the outer
portion and of that part of the inner portion which is

free to nove

The conbination of clains 1 and 2 with the 2nd

par agr aph of page 7 as filed discloses only that a part
of the inner portion of the flange is free to nove and
that the outer portion of the flange is nore flexible
than the inner portion taken as a whole. Hence this

di scl osure cannot support feature C

Therefore, feature C does not conply with the
requirenments of Article 123(2) EPC, and claim1l
according to the main request is not allowable.

3. Novel ty

D1 (see particularly Figure 3) discloses:

An ostony carrier device conprising:

- a flexible adhesive base plate (6) for securing the
carrier device to a user's skin around a stoma, the
base plate having an opening (6a) for receiving the

st onm,

- acircunferential flange (7) nade of a flexible

mat eri al connected to the base plate, the
circunferential flange having a first surface facing
towards the base plate, a second opposite surface
facing away fromthe base plate, an inner portion with

an inner edge and an outer portion with an outer edge,

C6287.D
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said flange being attached to the base plate
corresponding to an innernost edge portion of the

fl ange (the adhesive region 8 extends up to the

i nner nost edge portion of the flange, see page 5, lines
10 to 14), the second surface of the flange being
adapted for renovabl e and adhesi ve connection with an
ostony collecting bag (see page 6, lines 18 to 22),

- wherein the carrier device defines a general plane of
reference, a thickness thereof being defined in a
di rection perpendicul ar thereto,

- wherein the outer portion of the flange is free to
nove relative to the base plate.

The features above are disclosed by D3 as well (see
particularly Figure 1).

Mor eover, each of D1 and D3 discloses a flange nade of
one single material conprising a portion with constant
thickness and a rimat the radially inner edge thereof.
Therefore, the inner portion of the flange - which
conprises the rim that part of the flange which is
attached to the base plate and a portion of the flange
which is free to nove with respect to the base plate -
is as a whole less flexible than the outer portion of
the flange. Hence D1 and D3 di sclose features B and D

as wel | .

Therefore, even an anended version of claim1 according
to the main request which conplied with the

requi renents of Article 123(2) EPC woul d not be

al l owabl e since its subject-matter would not be novel.
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I nventive step - auxiliary request

Under consideration of the findings above, the subject-
matter of claim 1l according to the auxiliary request
differs fromthe device according to DI and D3 by
features E and F.

Starting fromthe device according to D1 and D3, these
features lead to a nore flexible outer part which
assures a better bond with the collecting bag, thereby
solving the problem of inproving the wear confort of

t he user.

Si nce none of the ostony devices of the cited prior art
di scl oses a flange with a hinge, there is no suggestion
to provide an ostony carrier device as disclosed in D1
or D3 wth a hinge, let alone wwth a hinge according to
features E and F. Al though hinges are indeed well known
per se in the art, there is no suggestion to sel ect
such neans to increase the flexibility of a flange of
an ostony carrier. This finding is also supported by
the fact that all devices known fromthe prior art

di scl ose flanges with plane surfaces.

Therefore, the subject-matter of claim1 according to

the 1st auxiliary request involves an inventive step.
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnment of first
instance with the order to nmaintain the patent on the
basis of the foll ow ng docunents:
the claimaccording to the first auxiliary request
subm tted during oral proceedings and a description and
drawi ngs to be adapted thereto.

The Registrar: The Chai r man:

V. Commar e T. Kriner
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