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Interlocutory decision of the Opposition
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19 February 2008 concerni ng mai nt enance of
Eur opean patent No. 1211965 in anended form



-1 - T 0373/08

Summary of Facts and Subm ssi ons
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The Appel |l ant (Opponent |1) | odged an appeal, received
8 February 2008, against the interlocutory decision of
the Qpposition Division posted 19 February 2008 on the
anended formin which the European Patent No. 1 211 965
can be mai ntai ned, and sinultaneously paid the appeal
fee. The statenent setting out the grounds was received
Monday 30 June 2008.

Qpposition was filed against the patent as a whol e and
based on Article 100(a) together with Articles 52(1)
and 54 EPC 1973 for |ack of novelty, and together with
Article 52(1) and 56 EPC 1973 for | ack of inventive

st ep.

The Opposition Division held that the grounds for
opposition nmentioned in Article 100 EPC 1973 did not
prej udi ce the mai ntenance of patent as anended havi ng
regard to the foll ow ng docunents anong ot hers:

D10: DE 89 04 370 U1

D21: Catal ogue of Kessebthner GrbH identified on the
page entitled "Lieferhinweise" as Nr. 22 valid from
7 May 1999, conprising pages 2-13, 2-14 submtted by
t he appel l ant, and page 2-32 submtted by the

respondent.

During the appeal proceedings the Board considered the
follow ng further evidence submtted by the Respondent:
Annex A : cross-sectional draw ngs conparing guides
said to be those of the patent with those said to be
D21 gui des (received 7 Novenber 2005)
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Annex C : enlarged view of a section of the photograph
on page 2-32 (received 7 Novenber 2005)

E: Enlargenent of a section of the top photograph of
page 2-13 with comrents (filed at the oral proceedings

before the opposition division).

The Appel |l ant requests that the decision under appeal
be set aside and the patent be revoked in its entirety.

The Respondent requests that the appeal be dism ssed
and the patent be maintained in the version held to be
al  owabl e by the opposition division in the decision
under appeal .

Qpponent | as party of right has made no subm ssions in
t he appeal .

Oral proceedings were held on 20 July 2009 in the
absence of duly summoned Qpponent 1. In accordance with
Rul e 115(2) EPC the oral proceedi ngs were continued

W t hout that party.

The wording of claiml1 in the anended form held

al l owabl e in the decision under appeal is as follows :

"Mul ti-purpose elenent arranged with a sliding netal
rack located inside furniture, and consisting of a box-
type bar (1) with upturned-U cross section capabl e of
exactly housing and hiding a tel escopic guide (2) of
known type, wherein said elenent is capable of being
fixed to the two sides of the netal rack (4), becom ng
an integral part of it, acting as bearing structure of
the body of the metal rack (4), and that a | ateral side
(1b) of the bar (1) has some holes (5) in which the
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ends of an equival ent nunber of rod irons (6) are
forced, becom ng an integral part of the body of the

metal rack (4)."

The Appel |l ant argued as follows :

D21, the closest prior art, shows a multipurpose

el ement of the type clainmed and consisting of a box
type bar with upturned U cross-section. This serves to
house and hi de the guides, certainly fromthe point of
view of the user standing in front and above the rack.
The only difference is that of the holes in a |ateral
side, which represents an alternative connection of
rack and bars. This alternative is one of a nunber of
known ways of connecting a rack and bars.

In so far as D21 is not considered to disclose a U
shape cross-section, this further difference is a

comon feature in drawers fitted onto tel escopic guides.
D10, page 2, in particular teaches use of the U shape

to hide the guide fromview This docunent is

certainly known to the skilled person in the present
case, a specialist inthe field of kitchen furniture

with expert know edge of both racks and drawers.

The Respondent argued as foll ows :

The invention's main problemas originally fornul ated
is to provide cover for the guides as well as a
connection el enent between guides and rack. Its
solution as defined in claiml is achieved not sinply
by the U shaped cross-section but also by the

requi renent that the cross-section be capabl e of
exactly housing and hiding the guide. In the enbodi nent
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of figure 2 this functional requirenent is for exanple
realized by the extra long leg on the inner side of the
U which so hides the guide froma user | ooking downward
t hrough t he basket.

D21 al so addresses the sanme problem However, as
clearly visible in the photographs of page 2-13 but
further illustrated by Annex C drawn up to show the
cross-section of the D21 bar, it does not offer the
sanme cover as required by claiml. Its cross-sectional
shape is nore akin to an L bent slightly at the top and
placed on its side. Vis-a-vis D21 the invention's
techni cal problemcould be refornmulated as providing a
nore conplete cover while still enabling a suitable
connection between gui de and rack.

D10 is less pertinent. It relates to drawers, which do
not require coverage fromthe inside, already provided
by the sides and bottom of the drawer. Its elenent with
U- shaped cross-section, which serves as bracket for

drawer sides and bottom is not sinply transferable to

a rack.

Simlarly, pressing wire ends into holes m ght be known

per se, its application in this context was new.

Reasons for the Deci sion

1. The appeal is adm ssible. Mreover it is allowable for

t he reasons i ndi cated bel ow.

C1604. D
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I nvention and Claiminterpretation

The invention is concerned with an elenment for netal
racks or baskets that are slidably hung for exanple

wi thin kitchen cabinets. This elenent is intended as a
cover for the telescopic guide rails to so hide them
fromview, while also supporting the rack or basket on
the guides. Claiml in its anended version defines this
el ement as consisting of a box-type bar with upturned U
cross-section which is capable of exactly housing and
hiding the guide. The final feature defines holes in a
| ateral side of the bar. Into these holes ends of "rod
irons” - understood to be the wires of the rack - are
forced, so that the bar becones an integral part of the
body of the netal rack.

Once assenbl ed the el enment so serves to cover the guide
and hide it fromview while - by housing the guide on
the one hand and the rack wire ends on the other - also
formng a connection between rack and guide. This is
the dual objective of the invention as originally

formul at ed, see specification paragraph [0008].

A point of dispute concerns how the skilled reader is
to interpret "upturned-U cross section", in particular
what is neant by a U-shape. No definition of what
exactly constitutes a letter "U' exists, and the shape
in fact enconpasses many vari ati ons whi ch nost readers
will still recognize as a U w tness such terns such as
U bend, U magnet or U-valley. It is possible the cross-
section U-shape mght refer to a "well-defined" U, the
shape formed by bending a line back on itself resulting
intw equally long, parallel |egs. However, from

consi deration of the sole enbodinent as illustrated in
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figures 2 and 4 it becones clear that this cannot have
been intended. Neither of the (different) end faces 1a,
1b of the bar - corresponding to its cross-sections at
the respective ends - have a shape as above. The | egs
are not of equal length and there is no "bent" section
seam essly connecting them Cearly, the U shape in

claimlis to be understood in a w der sense.

The qualification in claiml that this cross-sectional
shape be "capabl e of exactly housi ng and hidi ng" the
guide also fails to identify a nore specific shape,
contrary to the Respondent's argunents. In the sole
enbodi nent, see figures 2 and 3, the longer |eg extends
the entire breadth of the three el enent guide, but the
ot her, shorter |leg extends the breadth of only the
upper of the elenents (in figure 3 that part bearing
hook 2a and tooth 2b). Thus, though the entire guide
may be hidden fromview on one side (at |east when
viewed fromthe side or fromabove), on the opposing
side, part of the guide, nanely its central elenent,
will still be visible below the bar (from nost side

Vi ewi ng positions), when rack and gui de are drawn out
fromthe cabinet. The guide is thus neither conpletely
housed nor conpletely hidden fromview, only a parti al

housi ng and hi di ng can be neant.

It follows fromthe above that the upturned U shape of
the cross-section as defined in the claimis to be
understood in a nuch broader sense, in relation to its
doubl e function. In the light of figures and
description it seens to inply no nore than any shape
roughly recogni zable as an inverted U- i.e. tw |egs

ext endi ng downwardly froma connecting section -
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di nensi oned so as to fit over the top of a guide to so

house it and obscure it fromvi ew

3. | nventive Step

3.1 It is common ground that D21 discloses the cl osest
prior art. Page 2-13, top two phot ographs, show a
nmetallic internal pullout with integrated guide covers
("Ganznetal | -1 nnenauszug mt integrierter
Fuhrungsabdeckung”, Article nunbers 00 8646 to 00 8652)
in the formof rack or basket ("Korbe") used in
conmbi nation with matchi ng tel escope gui des
(" Vol I auszugsf ihrung") shown in the | ower photograph.
The m ddl e phot ograph shows the pullout on its own, the
upper phot ograph shows the pullout in use on the guides
drawn out froma cabinet; in both cases the pullout is
viewed from the upper left. The photograph on page 2-32,
taken from above front, also shows a functioning, drawn

out pul | out.

The integrated covers clearly house the guides and to
this end, see in particular the front of the guides in
t he phot ograph of page 2-32, and (though less clearly
visible) the front of the upper right guide in the top
phot ogr aph of page 2-13, are nmade of plate netal folded
to forma bar with rectangular top face, an end face
and | ateral side faces. The outernost and | onger of
these is directed vertically dowmmward (top two photo's
on page 2-13), the inner, shorter of the two is angl ed
obl i quely downward (see top photo of page 2-13, upper
right and Enl argenment E; photo of page 2-32 and Annex
C). The cross-section of the cover consequently has a
general shape as that of part K shown in the
Respondent’'s Annex A, |ower drawi ng (the Board notes

C1604. D
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that the dinensions and certain detail of the placenent
of wire ends appearing in this annex have no basis in
D21; in any case these play no role). Wth its ends
extendi ng roughly downward froma central section this
bent shape is still recognizable as an upturned U

al beit a sonewhat stretched and unsymetrical upturned
U As is clear from page 2-13, top photo, and page 2-32,
this cross-sectional shape of the cover allows it to
house (the upper part of) the guide but also to hide it
fromview froma w de range of view ng positions, if
not from positions |ower down certainly fromthe above
front, the normal point of view of the user when
drawi ng out the rack. That shape thus fits the w der
interpretation set out in section 2.2 above.

As noted cover and rack forman integral unit. Corner
stays thus protrude fromthe upper face, while
transverse wires extend fromthe inner side face, in an
area at or near its |ower edge, see page 2-32 and Annex
Cin particular, but also top photo on page 2-13 and
Enl argenment E. However, the photos |ack sufficient
detail to establish the particul ar node of connection

of the transverse wire ends.

Claiml in the present version specifies holes in a
side wall of the elenent for force fitting of rack wire
ends. This represents the sole difference of the

cl ai med cover elenent over that inferable from D21.
Vis-a-vis D21 this feature provides a solution to the
probl em of how to realize the connection of rack wire

ends to the inner side face of the cover.

Force fitting into holes - for exanple by press-fitting

or riveting - is a commonly known netal to neta
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connection technique. It will figure in the repertoire
of fixing nethods of the skilled person, an engi neer
designing kitchen furniture and fixtures nmade of a w de
range of materials including netal. Wiere he is given
the task of joining cover sides and rack wire ends in a
unit as in D21, where both are of netal ("Ganznetall™),
he will draw upon this expertise and sel ect such press-
fitting or riveting as one of a nunber of obvious
alternatives, and to that end provide holes in the
cover side as a matter of obviousness. Using nornma
design skills he will dinension the sides, holes and
wire end |l engths such that the functions of guide and
cover are not conprom sed. He so arrives at the
subject-matter of claim 1 as upheld in the decision
under appeal w thout the exercise of inventive skills.

The Board adds that even if it had found that the
cross-sectional (upturned) U shape constituted a
difference over the prior art, it would have arrived at
t he sanme concl usion. The use of an upturned U shape to
house and cover tel escope guides is comonpl ace in the
design of kitchen furniture. Various exanples of drawer
units have been cited, in which side panels, or a part
t hereof, have a basically inverted U shape cross-
section to house and hide tel escopic guides on which
drawers run. Not | east of these is D10, which expressly
uses the holl ow U shape of a connecting elenent in the
drawer side panel to hide the guides fromview, see
description page 2, second and third paragraphs ("U

f rm ge Hohl schiene...."™ "Durch die Unterbringung der
Auszugsf thrungschi enen i m Hohl raum der Hohl schi ene i st
ei ne verdeckte Anordnung ... noglich").
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The skilled person - the above kitchen furniture

desi gner, who possesses detail ed know edge of various
drawer and/or rack systens such as that of D10 - w |
draw on his know edge of such gui de conceali ng
solutions and apply, as a matter of obviousness, a U
shape to better conceal the guides in a rack with

i ntegrated guide covers such as that of D21. That the
skilled person m ght be chall enged beyond his norma
skills when adopting the U-shape in this context is not
evident to the Board; all he needs to do is dinension
the U shape appropriately.

Finally, as an interaction between cross-sectional U
shape and that of the holes is not apparent, their
conmbi nati on anpbunts to no nore than a strai ghtforward
j uxtaposition of individually known, obvious neasures.
In conclusion therefore - even if for the sake of
argunent it is assuned that D21 does not show a cross-
sectional U shape recogni zable as such - the subject-
matter of claim1l as held allowable in the decision

under appeal still lacks inventive step.

In the light of the above the Board finds that, taking
into account the anmendnents to claim1l, the patent and
the invention to which it relates do not neet the

requi renents of the EPC
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar The Chairman
A. Wl i nski M Ceyte
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