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Summary of Facts and Submissions

V.

1124.D

This appeal 1s against the decision of the examining
division refusing European patent application

No. 97950970.0, which was originally filed as
international application PCT/US97/23155 (publication
number WO 98/25365 A).

The appellant filed a notice of appeal and paid the
appeal fee on the same day.

In the notice of appeal the appellant requests that the
decision be set aside and a patent be granted "on the
basis of the last claims before the EPO or on the basis
of amended claims that will be filed with the written
statement setting out the grounds of appeal™. The
appellant further requests that the appeal be allowed
under Article 109 EPC and that the appeal fee be

reimbursed under Rule 67 EPC 1973. No reasons were given.

A written statement setting out the grounds of appeal
was not filed within the four—month time limit provided
for in Article 108 EPC.

In a communication the board informed the appellant that
It appeared that no statement setting out the grounds of
appeal had been filed and that the appeal could
therefore be expected to be rejected as i1nadmissible.
The appellant was informed that any observations should
be filed within two months.

The appellant filed no observations In response to the

communication.
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Reasons for the Decision

1124.D

Since no statement setting out the grounds of appeal was
filed within the time limit provided for in

Article 108 EPC and since the notice of appeal does not
contain anything that might be considered as such a
statement, the appeal 1s to be rejected as inadmissible
pursuant to Rule 101(1) EPC.

The present case clearly falls outside the scope of
Rule 103(1)(a) EPC (cf. Rule 67 EPC 1973). A
prerequisite for the ordering of a reimbursement of the
appeal fee pursuant to this rule is that either the
examining division rectified its decision pursuant to
Article 109 EPC or the board deems the appeal to be
allowable. In the present case the examining division
did not rectify its decision. Further, since the appeal
Is to be rejected as inadmissible (see point 1 above),
the board will not enter into the issue of examining
whether the appeal is allowable, Article 110 EPC.

Further, the case in which no notice of appeal has been
filed or in which no notice of appeal is deemed to have
been filed, which in the absence of any legal basis for
1ts payment would have justified a reimbursement of the
appeal fee, does not apply here (see point Il above).

Nor does the board see any exceptional circumstances

which, 1f at all, might have justified a reimbursement
of the appeal fee outside the scope of Rule 103(1)(a)

EPC for reasons of equity, see T 308/05 (point 5 of the
reasons), J 30/94, and J 38/97 (all not published In 0J).

Consequently, there i1s no legal basis for a
reimbursement of the appeal fee.
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Order

For these reasons 1t i1s decided that:

1. The appeal i1s rejected as inadmissible.

2. The request for the reimbursement of the appeal fee is
rejected.

The Registrar The Charrman

D. Magliano A. S. Clelland

1124.D



