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Summary of Facts and Subm ssi ons

l. The Appel | ant | odged an appeal on 21 August 2007
agai nst the decision of the Exam ning Division
dated 4 July 2007 refusing the European patent
application No. 01989312.2 and filed a witten
statenent on 13 Novenber 2007 setting out the grounds

of appeal .

. In this decision the follow ng nunbering will be used
to refer to the docunents:

(1) EP 0985 349 A2

(2) US 5,683,724

(3) US 5,879, 732

(4) US 4,790, 943

(5) Us 5,882, 253

(6) Test Report submtted by the Appellant with letter
of 18 April 2007

[, In the decision under appeal the Exam ning D vision
hel d
- that the subject-matter of the main request filed
with letter of 18 Novenber 2002 and resubnmitted
with entry into the European phase
on 29 April 2003 was not novel over docunment (2),

- that the auxiliary requests 1 and 2 filed with
letter of 18 April 2007 did not conmply with the
requi renents of Article 123(2) EPC, and

- that the auxiliary request 3 filed during the ora
proceedi ngs before the Exam ning D vision | acked
i nventive step in view of the teaching of
docunent (2).

C5383.D
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Wth the statenent setting out the grounds of appeal

t he Appel |l ant defended the main request as well as the
auxiliary requests 1 and 2 on which the decision under
appeal is based and filed new auxiliary requests 3

and 4.

In a comuni cati on acconpanyi ng the sumons to oral
proceedi ngs the Board expressed its prelimnary opinion.
In particular, the Board indicated that the recovery,
the treatnment and the reuse of poultry wash water
appeared to be known neasurenents as al ready

acknow edged in the description of the patent
application and confirnmed by the docunents (3)-(5)
attached to the Board's comunication. Furthernore, the
Board raised clarity objections against the |last claim
of each request and clainms 4 and 6 of auxiliary

request 4.

In reply to the Board' s communi cati on, the Appell ant
filed with letter of 6 Septenber 2010 an anended main
request and an anended auxiliary request 1 repl acing
the main request and auxiliary request 1 previously on
file. The Appellant also filed an anended auxiliary

request 2 replacing the previous auxiliary request 4.

At the beginning of the oral proceedings, being asked
by the Board to clarify its requests, the Appellant
confirmed the mai ntenance of the anended main request
as well as the anended auxiliary requests 1 and 2 filed
with letter of 6 Septenber 2010; all other requests

were w t hdr awn.
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Claiml of the main request, being the only independent

claim reads as foll ows:

"1l. A nethod of reducing a mcrobial population on
poul try during processing conpri sing:

applying to the poultry during processing a m xed

per oxycar boxylic acid antimcrobial conposition in an
amount and tinme sufficient to reduce the m crobial
popul ati on;

recovering the applied m xed peroxycarboxylic acid
anti m crobi al conposition; and

adding to the recovered conposition a sufficient anmount
of a m xture of peroxycarboxylic acids to yield a
recycl ed m xed peroxycarboxylic acid antim crobi al
conposition,

the nethod further conprising applying the recycled
conposition to poultry during processing.”

Claiml of auxiliary request 1 and claim1 of the
auxiliary request 2 are identical. They differ from
claim1l of the main request in that the recycled m xed
peroxycarboxylic acid antim crobial conposition
obtained after the addition of a sufficient anount of a
m xture of peroxycarboxylic acids to the recovered
conposition "conprises at |east about 2 ppm of one or
nore nono- or di-peroxycarboxylic acids having up to 6
carbon atons; and at |east 0.5 ppmof one or nore
carboxylic acids having up to 12 carbon atons".

VI1I. The argunments of the Appellant as provided in witing
and during oral proceedings, to the extend that they
are relevant for the present decision, can be
sunmari zed as foll ows:

C5383.D
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The subject-matter of claiml1l of the main request is
novel over the disclosure of docunent (2), as the
clainmed nethod is not clearly and unanbi guously

di scl osed therein. There is no unanbi guous di scl osure
for the skilled person that the term"recycling" as
used in docunment (2) should be understood as being

equi valent to the steps of recovering a substance and
addi ng sonmething to this substance to obtain a recycl ed
subst ance, which can then be reused. Furthernore, when
assessing novelty it is not permssible to piece
together different parts of a prior art docunent, which
are present in conpletely separate entities, in order
to artificially create a particul ar enbodi ment, which
woul d destroy novelty.

Docunent (3) should be considered as the closest state
of the art. In view of this docunent, the technical
problemto be sol ved was the provision of a process for
the reduction of mcrobial population during poultry
processing which is highly effective in reducing the

m crobial population in the product, is cost-effective
and uses less critical conpounds. The proposed
solution, nanely recycling the wash waters after
treatnent with peroxycarboxylic acid was not obvi ous
for the skilled person fromdocunent (3) alone or in
conbi nation with either docunent (1) or (2).

Docunment (1) is concerned with the sanitizing of neat
products, mainly beef, using fresh water. Recycling is
not mentioned and there is no indication that

per oxycar boxylic acid woul d be a suitable repl acenent
for the strong oxidants otherwi se used in the prior art
for the treatnment of poultry wash waters. In fact, such
an indication cannot be found in any of the avail able
pi eces of prior art. Docunent (2) is merely concerned
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wth | ess contam nated chiller water and does not
contain a clear indication for reapplying the water to
the poultry.

The Appel | ant requested that the decision under appeal
be set aside and that a patent be granted on the basis
of the main request or auxiliary requests 1 and 2,

filed with letter dated 6 Septenber 2010, all previous

requests being w thdrawn.

At the end of the oral proceedings the decision under
appeal was announced.

Reasons for the Decision

1.

The appeal is adm ssible.

Mai n request

3.1

C5383.D

Amendnent s

The subject-matter of claim1l of the main request is
properly supported by clains 1, 26 and 27 as originally
filed. The dependent clains 2-29 are supported by
clains 2-25 and 28-31 of the application as filed.

The main request therefore neets the requirenent of
Article 123(2) EPC

Novel ty

Claiml of the main request is directed to a nethod of

reduci ng m crobial contam nation on poultry during



3.2

C5383.D

- 6 - T 1988/ 07

processi ng conprising the steps of applying a m xed
per oxycar boxylic acid conposition, recovering the
appl i ed conposition, adding to the recovered
conposition a peroxycarboxylic acid m xture to yield a
recycl ed antim crobial conposition and applying the
recycl ed conposition to poultry during processing.

Docunent (2), which the Exam ning D vision considered
as anticipating the subject-matter of claim1l of the
mai n request before it, discloses a nmethod for
preventing mcrobial growmh in aqueous streans used for
transport or processing food products conprising the
step of applying a peroxycarboxylic acid or a mxture
of peroxycarboxylic acids to the aqueous stream In
particul ar docunment (2) discloses an automated net hod
of controlling mcrobial growh in such streans,

wher eby the amount of the peroxycarboxylic acid(s) in
the streamis controlled by maintaining the aqueous
stream at an oxi dation-reduction-potential (ORP)
between 280 to 460 nv with respect to an Ag/ AgC
reference electrode (colum 3, line 50 to colum 4,
line 48, clains). Docunent (2) is nostly concerned with
t he processi ng of vegetables. However, in exanple 8 of
docunent (2) sanples of chiller water (chilled agueous
process streamin which the poultry were placed for at
| east 30 mnutes) froma poultry factory were obtai ned
and treated for testing purposes with dosings of a)
peracetic acid, b) a conbination of peracetic acid and
peroctanoi ¢ acid, c) sodium hypochlorite and d)

chl orine dioxide. In the Board s understanding the
testing in exanple 8 of docunent (2) ains at
denonstrating the suitability of peroxycarboxylic
acid(s) as an antimcrobial agent in aqueous poultry
chiller streanms and thus the suitability of the
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peroxycarboxylic acid(s) as an antim crobial agent in
the first step of the presently clained nethod, nanely
the application of a m xed peroxycarboxylic acid
conposition to the poultry during processing in the
chiller. This exanple does not describe the steps of
recovering the applied m xed peroxycarboxylic acid
anti m crobial conposition, the addition of

per oxycarboxylic acid to yield a recycl ed m xed

per oxycar boxylic acid antimcrobial conposition and the
further step of applying the recycled conmposition to
the poul try.

Thus, exanple 8 of docunment (2) al one does not
anticipate the subject-matter of claiml1 of the main
request. This has al so been acknow edged by the

Exami ning Division in the contested decision (page 4,
second paragraph). In order to conclude | ack of novelty
t he Exam ning Division conbi ned exanple 8 of

docunent (2) with other parts of the description,
nanely the disclosure in colum 3, line 50 to colum 4,
line 48 and colum 1 (erroneously called colum 2 in

the contested decision), line 54 to colum 2, line 7.

In this context, it is to be remarked that according to
the jurisprudence of the Boards of Appeal regarding the
exam nation of novelty, the teaching of a docunent is
indeed not limted to the detailed information given in
t he exanpl es, but enbraces the disclosure of that
docunent as a whole. Nevertheless, it is a general and
consistently applied principle of the Boards of Appeal
that for deciding novelty there nust be a direct and
unanbi guous di sclosure in the state of the art which
inevitably |l eads the skilled person to the subject-

matter falling within the scope of the clains. Applying
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this principle, the Board is of the opinion that for
the exam nation of novelty different passages in a
docunent can only be conbined if there is a clear

t eachi ng conbi ning them

3.4 The passage in colums 3 and 4 of docunent (2) referred
to by the Exam ning Division discloses the prevention
of mcrobial growh in agqueous streans used for
transporting or processing food conprising the
application of peroxycarboxylic acid(s) to the aqueous
streans. In a nore preferred enbodi nent the use of a
di spensing and controlling systemis disclosed which
allows for a continuous addition of peroxycarboxylic
acid controlled by maintaining a certain ORP (see al so
poi nt 3.2 above). The purpose of such an autonated
systemis to maintain a steady state of
per oxycar boxylic acid during processing or
transportation. This passage does not nention any
recovery, recycling or reapplication step. Neither are
such recovery, recycling and reapplication steps an
i nevitable part of the automated system as can be seen
in fig. 6 of docunent (2) representing the basic set up
of the automated system The water can nerely flow
t hrough the flume system (or a poultry chiller), while
the I evel of peroxycarboxylic acid in the systemis

mai ntained within the required limts.

The paragraph bridging colums 1 and 2 of docunent (2)
is part of the section "background of the invention"
and explains in general the problens which mght arise
if process waters are reused. It nmentions that process
water resulting fromcl eaning, cooling, heating,
cooki ng or other processing steps can be used once and
di scarded, or a nmmjor part can be reused in which case

C5383.D
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it is subject to contam nation with organic matter and
m cr obes. Veget abl e washers, vegetable cooling baths,
poultry chillers and neat washers are nentioned as

exanpl es of process waters.

There is, however, no clear teaching in document (2)

to conbi ne

(a) the nmethod described in colums 3/4 of docunment (2)
usi ng an aut omat ed di spensi ng system which nethod does
not necessarily include recovery, recycling or
reapplication steps, with

(b) a general statenent nmentioned in the section
"background of the invention"” referring to the reuse as
wel | as the discarding of process waters and

(c) exanple 8, denonstrating the suitability of

per oxycarboxylic acid as antim crobial agent in poultry
chillers.

Such a conbination is the result of an arbitrary
"nosai ci ng" of features found in different parts of
docunent (2), which has been made in the know edge of
the invention and with the purpose of reconstructing

t he cl ai nred net hod.

Hence, the Board concludes that there is no clear and
unanbi guous di scl osure in docunent (2), which
inevitably |l eads the skilled person to the presently
cl ai med nethod. Accordingly, claim1l of the main

request is novel within the neaning of Article 54 EPC

| nventive step

The patent in suit is directed to a nethod of reducing
m crobial growth on poultry during processing whereby a
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m xed peroxycarboxylic acid conposition is applied to
the poultry during processing, the applied conposition
is recovered, treated with a m xture of

per oxycarboxylic acid and the so obtained recycl ed

conposition is reapplied to the poultry.

A simlar method already belongs to the state of the
art. Document (3), which has been introduced into the
procedure during the appeal proceedings, describes a
nmet hod of processing poultry with mniml mcrobial
growt h (docunent (3), colum 1, lines 5-11). In this
nmet hod ozone is applied to poultry as antim crobi al
agent during processing. The process water of the
different process steps is collected, treated with
ozone and, after further treatment with a biofilter,
UV-1ight and chlorine, recycled into the process and
reapplied to the poultry (docunent (3), clains;

figure 5; columm 15, lines 9-16).

Docunment (2), which had been considered as the cl osest
prior art by the Exam ning Division, is concerned with
the inhibition of mcrobial gromh, for exanple in
poultry chillers, by keeping the antim crobial agent at
a constant |evel during processing or transportation of
the food product. It does however not disclose the
steps of recovering the applied conposition, treating
the recovered conposition with peroxycarboxylic acid
and reapplying it to the poultry. Thus, although both
docunents (2) and (3) aimat the sane objective as the
cl aimed invention, nanely the reduction of m crobi al
grow h in food processing, docunment (2) has |ess

rel evant technical features in common with the clained
i nvention than docunent (3).
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Thus, the Board, in accordance wth the Appellant,
considers that docunent (3) represents the cl osest
prior art and hence takes it as the starting point for

assessing inventive step.

In view of this state of the art, the problemto be

sol ved by the present invention was the provision of an
alternative nmethod for reducing mcrobial population on
poul try during processing.

The Appel |l ant argued during oral proceedings that the
cl ai med nmet hod was nore effective against mcrobial
growm h and avoi ded cross contam nation. It was al so
nore econom c in that wash waters are reused and the
recycling step is sinpler, thereby |owering the
production costs. Finally it was less critical for the
out ward appearance and | ater consunption of the treated
poultry. However, in the absence of any evidence in
support of its assertions, the Appellant's argunents

are not consi dered convinci ng.

Concerning the alleged i nproved efficacy, the data in
colum 9, lines 60-65 of docunent (3) cannot be
directly conpared with the data according to the test
report provided by the Appellant as the details in the
recovering, recycling and reapplication steps were not
exactly the sanme. For exanple, according to docunent (3)
additional cooling during poultry processing is
provided to further reduce m crobial grow h.
Furthernore, it is not apparent whether or not the
amount of antim crobial agent is the sane. Concerning
the i ssue of cross-contam nation, it is to be remarked
that the nmethod of docunent (3) also ains at avoiding
cross contam nation (columm 7, lines 51-56, colum 14,
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lines 3-6 and 45-49) and the Appellant has not provided
any evidence that the presently clainmed nethod has any

advant ages over the prior art in this respect.

Wth regard to | owering the production costs by reusing
the wash water there can be no difference between the
cl ai med nethod and the prior art method, since

docunent (3) also reuses and reapplies the wash waters
t hereby | owering the production costs (docunent (3)
colum 15, |ines 13-16).

Neither is it apparent that the recycling nethod
according to claim1 of the main request is sinplified
conpared to the recycling nmethod according to

docunent (3). In the latter the water to be reapplied
is first treated with ozone, which is an anti m crobi al
agent, and after filtration is further treated by
exposure to ultraviolet light and addition of chlorine,
whi ch according to the Appellant represents a critical
conponent. The presently clained nethod by using the
expression "conprising" does not exclude further
treatnent steps. This is al so apparent in view of
clains 18 or 19 of the main request referring to a
further treatnment step with UV light. Furthernore, in

t he absence of directly conparabl e data between
peroxycar boxylic acid and ozone as antim crobial agent,
there is no evidence that the clainmed nethod achi eves a
simlar antimcrobial effect wwth fewer "treatnent”
steps and therefore sinplifies the nethod according to

docunent (3).

Evi dence in support of the alleged advantages of the
cl ai med nmet hod over docunent (3) with regard to the
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appearance or |ater consunption of the processed

poul try has not been provided.

As the solution to the underlying technical problem as
defined in point 4.4 above the patent application
according to the main request proposes the use of a

m xed peroxycarboxylic acid conmposition as

antim crobial agent during poultry processing and in
the recycling step.

In view of the test report (document (6)) the Board is
satisfied that the problemis sol ved.

It then remains to be deci ded whether or not the
proposed solution is obvious in view of the cited prior
art.

The highly industrialised processing of poultry from
the initial washing of the birds via scalding, dress
rinsing, inside-outside bird washing after evisceration,
sanitizing rinsing, chilling to packaging requires

| arge quantities of water. Recycling these process
waters in order to reduce cost has therefore becone a
necessity for the poultry processing industry. However,
since the process waters inevitably becone contam nated
with organic matter, |ike blood, tissue, grease etc.,
whi ch provide an ideal ground for the growth of
bacteria, the poultry processing industry in order to
avoi d the shut-down of production due to cross

contam nation and in order to guarantee that the
poultry can be safely consuned is forced to nake sure
that the recycled water is safe to use. Thus, the
process waters, before they can be recycled, are
usually purified by treatnent with strong oxidants,
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i ke ozone, as taught in the closest prior art,

docunent (3). OQther strong oxidants |ike chlorine,

pot assi um per manganate or chl orine di oxide, optionally
in the presence of strong acids, were also described as
suitable antimcrobials in the treatnent of process
waters resulting frompoultry processing plants before
their reuse (docunent (4), colum 3, |ines 26-31).
Nei t her docunent (3) nor docunment (4) nmention

per oxycarboxylic acid as being suitable for this

pur pose.

Thus, docunent (3) can neither alone nor in conbination
wi th docunent (4) render the clained subject-matter

obvi ous.

Docunent (1), which describes the use of antim crobial
conpositions conprising peroxycarboxylic acids for the
treatnment of nmeat products, including poultry, is not
concerned with the recycling and reuse of process
waters. This fact has al so been acknow edged in the
contested decision and the docunent has not been
further considered. Thus, docunent (1) cannot provide
the skilled person with an incentive to replace ozone
as the antimcrobial agent in the treatnent of

contam nated process waters by peroxycarboxylic acid

m xt ur es.

The sanme concl usion can be drawn for docunent (2). As
explained in point 3.2 above, exanple 8 of docunent (2)
is nerely a test exanple to denonstrate the suitability
of peroxycarboxylic acid(s) as antim crobial agent
during poultry chilling. In fact, this disclosure is
considered to be equivalent to the teaching of

docunent (1). Accordingly, it can no nore than
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docunent (1) provide the skilled person with an
i ncentive to use peroxycarboxylic acid(s) instead of
ozone as antimcrobial agent in the treatnent of

contam nated process waters.

4.9 For the reasons set out above the Board concl udes that
the subject-matter of the clainms of the main request
i nvol ves an inventive step within the neaning of
Article 56 EPC

4.10 In view of the outcone of the decision there is no need

to consider the auxiliary requests 1 and 2.

O der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the Departnent of first
instance with the order to grant a patent on the basis
of the Main request submtted with letter
dated 6 Septenber 2010 and the description yet to be

adapt ed.
The Registrar: The Presi dent
M Schal ow P. Rangui s
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