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Summary of Facts and Submi ssi ons

C3880.D

The appeal lies fromthe decision of the examn ning division
to refuse European patent application No. 00 308 818.4. The
deci sion was based on the ground of |ack of novelty under
Article 54(1) and (2) EPC 1973 in view of docunent DE-A-
198 29 640 (D1).

The cl ai ms underlying the inmpugned decision were filed with
a letter received on 26 February 2004, followng a first
conmuni cation of the examining division in which it had
expressed the view that the subject-matter of originally
filed independent clains 1 and 6 was not new. The anended
set of clainms nerely differed fromthe original clainms in
that reference signs had been added. The objection of |ack
of novelty, based on docunent D1, was reiterated in a second
and a third conmunication, the |atter acconpanyi ng a sunmons
to attend oral proceedings.

In the three letters filed in reaction to the comuni cati ons
of the exanining division, the applicant repeatedly
contested the finding of |ack of novelty. In the third
letter filed on 6 Novenber 2006, in view of the forthcon ng
oral proceedings, the appellant additionally filed an

auxi liary request, which was consi dered all owabl e by the
exam ni ng di vi si on.

In a fourth letter dated 14 March 2007, which foll owed the
i ssuance of a comruni cation under Rule 51(4) EPC 1973 based
upon the all owabl e auxiliary request, the applicant
indicated that it requested an appeal abl e deci si on based on
the main request, i.e. the set of clains filed on

26 February 2004.

The decision to refuse the application was remtted to the
post on 2 May 2007.

The appell ant (applicant) |odged an appeal against this

deci sion by notice received at the EPO by facsinmile on

19 June 2007. The prescribed appeal fee was paid on the sane
day. The statenent setting out the grounds of appeal was
filed on 4 Septenber 2007.

The appel |l ant requested that the inpugned decision be set
aside and that a patent be granted on the basis of clains 1
to 10 filed with the statenent of grounds as sol e request.

As a precautionary neasure, oral proceedi ngs were request ed.

The appellant's request consisted thus of the follow ng
appl i cati on docunents:

clainms: 1-10 as filed on 4 Septenber 2007;
descri ption pages:
1, 4, 7-19 as originally filed;
2, 2a, 3, 5, 6 as filed on 6 Novenber 2006;
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drawi ng sheets: 1/5-5/5 as originally fil ed.

I ndependent clains 1 and 6 on file are, in essence,
identical to clains 1 and 6 underlying the decision in suit
(see below for details of the clains wording).

At the appellant's request, the Board issued a sumons to
attend oral proceedi ngs, which were scheduled to take pl ace
on 28 July 2010.

In preparation of the oral proceedings, the Board issued a
communi cation pursuant to Article 15(1) Rules of Procedure
of the Boards of Appeal (RPBA) on 11 May 2010, expressing
its provisional opinion with regard to the request on file.
In the Board's prelimnary view, no fault could be
identified in the exam ning division's analysis of docunent
D1 which had led to the refusal of the application for |ack
of novelty.

By letter dated 28 May 2010, the appellant withdrew its
request for oral proceedi ngs, which were accordingly
cancel |l ed, and requested a deci sion.

I ndependent clains 1 and 6 read as follows (the differences
fromclainms 1 and 6 underlying the decision in suit being
enphasi zed in bold type by the Board).

"1, A system (100) for diagnosing a machine (104) by
analyzing a data file generated by the machine, the system
conpri sing:

a trained dat abase (126) which contains a plurality of
trained data associated with a plurality of fault types;

a feature extractor (112) which extracts a plurality of
feature values fromthe data file

a fault detector (114) which receives said plurality of
feature val ues extracted and produces a candi date set of
faults based on said plurality of trained data;

a user interface (122) which presents said candi date set of
faults produced by said fault detector (114) to a user and
all ows said user to interactively input a faulty condition
associated with the machine (104); and

a | earni ng subsystem (124) which updates said plurality of
trai ned data based on said faulty condition input by said
user."

"6. A nmethod for diagnosing a nachine (104) by analyzing a
data file generated by the nmachine, the nmethod conpri sing:
receiving the data file generated by the machi ne (104);
extracting a plurality of feature values fromthe data file
received;

accessing a plurality of trained data associated with a
plurality of known fault types;

produci ng a candi date set of faults based on said plurality
of feature values extracted and said plurality of trained
dat a accessed;

presenting said candi date set of faults produced to a user;
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allowing said user to interactively input a faulty condition
associated with the data file; and

updating said plurality of trained data based on said faulty
condition input by said user."

Clains 2to 5 and 7 to 10 are dependent clai ns.

This decision is issued after the entry into force of the
EPC 2000 on 13 Decenber 2007. Reference is made to the

rel evant transitional provisions for the anended and new
provi sions of the EPC, fromwhich it may be derived which
Articles of the EPC 1973 are still applicable to the present
application and which Articles of the EPC 2000 are to apply.

VWhere Articles or Rules of the forner version of the EPC
apply, their citations are followed by the indication "1973"
(cf. office's EPC, Citation practise, pages 4-6).

for the Decision

The appeal and the correspondi ng statenment of grounds were
filed before EPC 2000 entered into force; they both conply
with the requirements of Articles 106 to 108 EPC 1973 and

Rul e 64 EPC 1973. The appeal is, thus, admni ssible.

Novel ty - Article 54(1),(2) EPC 1973

Docunent D1 discloses a systemfor diagnosing a nmachi ne by
anal ysing a data file generated by the machine (cf. page 2,
lines 3, 4, 23; page 5, lines 9,10). In this respect, any
new artefact inmge 54 referred to on page 5, lines 9, 10 can
be equated with a data file in the sense of the present
appl i cati on.

The system of D1 conprises a trained database which contains
a plurality of trained data, i.e. artefact inmages 30,
associated with a plurality of fault types (cf. page 2,
lines 24-29; page 3, lines 23-33). As an aside, it is
stressed that, in the absence of any definition of the

noti on of "trained data", such trained data could as well be
identified in the set of inmages obtained after subtraction
of ideal inmages or, alternatively, in the basic inmges (B,
B,... By further elaborated on the basis of the initial
artefact inmages (cf. page 4, |lines 8-50).

Moreover, a feature extractor is foreseen in D1 which
extracts a plurality of feature values fromthe data file.
While it is acknow edged that, as subnmitted by the appell ant
(cf. letter filed on 26 February 2004), the extraction of a
plurality of features froma data file differs fromthe nere
conpari son of such files, the Board observes that the
process disclosed in D1 is not limted to a nere conparison
of data but further incorporates additional steps relating
to the analysis of the collected artefact inmages. In the
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Board' s judgenent, the analysis carried out in Dl defines a
step of extracting a plurality of feature values fromthe
data file. Docunent D1 thus also inplicitly discloses the
correspondi ng processing neans. |In particular, in the
absence of any clear definition of the concept of "feature
val ues”, the Board considers that various itens or
paraneters referred to in DL can be equated with "feature
val ues extracted fromthe artefact inmage". In fact, any data
or data set obtainable fromthe artefact image and sonmehow
representative of at least a part of its content may qualify
as a "feature value". This would, for exanple, apply to the
i mage obtained after subtraction of the ideal inmage fromthe
artefact inage: each pixel value constituting a
characteristic (feature value) obtained fromthe origina
artefact imge (cf. page 5, lines 23, 24). Simlarly, the
set of coefficients (1, ¢, . .*\) deternmned in order to
define this internediary imge in a hyperspace al so
represents characteristics (feature values) of the origina
data file (cf. page 5, lines 24-30). Finally, the various
"measures" (Maee) referred to in D1, designed to allowthe
identification of a specific artefact picture within the
collection of historical pictures, are also considered to
constitute feature values extracted fromthe data file (cf.
page 2, lines 34-38; page 5, lines 36-38).

A fault detector is |likewi se provided. It produces, on the
basis of the obtained feature val ues, a candi date set of
faults based on said plurality of trained data (cf. page 5,
lines 39-42). A user interface is disclosed as well. It
presents the candi date set of faults produced by the fault
detector to a user, thus allowing himto interactively input
a faulty condition associated with the machine (cf. page 5,
| ines 46-53).

Finally, a learning systemupdates the plurality of trained
data based on the faulty condition input by the user (cf.
page 5, lines 53-57), as recited in independent claim]1.

Consequently, all the features of independent claiml are
known in conbi nati on from docunent Dl. The cl ai med subj ect -
matter is therefore not newin the sense of Article 54 EPC
1973.

The above anal ysis applies nmutatis nutandis to the nethod
for diagnosing defined in independent claim®6 which is
therefore al so not new, contrary to the requirenent of
Article 54 EPC 1973. Particular reference is made in this
respect to page 2, lines 39-51, and page 5, lines 58-61, in
D1.
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O der

For these reasons it is decided that:

The appeal is dismssed.

The Registrar: The Chai r man:

R. Schumacher H Wl frum

C3880.D



