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Summary of Facts and Submissions

I. This appeal is against the decision of the examining
division dated 22 March 2007 to refuse European patent
application No. 02 010 270.3.

The application was refused on the ground that the
subject-matter of claim 1 then on file lacked an
inventive step having regard to D1 (EP-A-0 667 115).

1. On 1 June 2007 the appellant lodged an appeal against
the decision and paid the prescribed fee on the same
day. On 1 August 2007 a statement of grounds of appeal
was filed.

The appellant requests that the decision be set aside

and a patent be granted in the following version:
Claims 1 to 10 filed on 1 August 2007

Description pages 1 to 7 filed during the oral

proceedings
Figures 1 to 7 as originally filed.
Ii. Independent claim 1 reads as follows:

"A method for estimating a location of an iIngestible
in-vivo capsule signal source with a wearable antenna
(10) array, said method comprising the steps of
positioning

- a first antenna element on the intersection of the
right 7% intercostal space and right mid clavicular
line,
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- a second antenna element on the xiphoid process,

- a third antenna element on the intersection of the
left 7" intercostal space and left mid clavicular line,
- a fourth antenna element on the right lumbar region
at umbilical level,

- a Tifth antenna element above the navel,

- a sixth antenna element on the left lumbar region at
umbilical level,

- a seventh antenna element on the right mid-linguinal
region,

- an eighth antenna element on the left mid-linguinal
region,

receiving a signal at two or more of said antenna
elements (10a-10z) within the array (10);

measuring the received signal strength; and

estimating the location of the capsule signal source

based on the signal strength measurements.™

1v. Claims 2 to 10 are dependent claims.

Reasons for the Decision

1. The appeal i1s admissible.

2. Inventive step

Document D1 i1s the closest prior art document and it
discloses a method for estimating the location of an
ingestible in-vivo capsule signal source (10, Figures 1
and 2) inside the body by using a wearable antenna
array (40, Figures 4 and 6), by positioning antenna
elements (44) on the body, measuring the received
signal strength, and estimating the location of the
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capsule signal source based on the signal strength

measurements.

The method of present claim 1, therefore, differs from
the method of D1 in that eight antenna elements are
provided and are positioned on the body on locations
defined iIn the claim.

The prior art does not disclose or suggest such an
array of antenna elements positioned at the points of

the body specified in claim 1.

The decision to refuse defined the problem to be solved
by the claimed method as finding the appropriate
positions of the antenna elements disclosed in D1 for
determining the location of the capsule. However, there

IS no objective basis for defining such a problem.

The decision goes on to state that the skilled person
would find the positions recited in claim 1 by mere
routine experimentation involving no more that trial-
and-error experimentation without employing skills
beyond common general knowledge, so that the subject-
matter of claim 1 lacked an inventive step.

The Board disagrees with each of these findings.

The particular configuration of the eight antenna
elements defined 1In claim 1 defines an approximate
circle of antenna elements about the abdomen, with one
antenna element near the centre (above the navel). This
configuration enables the accurate tracking of an
ingestible capsule. The intestine has a serpentine path

but, regardless of the position of the capsule in the
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intestine, the antenna elements will capture its signal
effectively since the defined configuration of antenna
elements covers all the regions of interest of the
abdomen. This facilitates accurate tracking of the
capsule.

Although this effect is not disclosed iIn the
application, for the skilled person it is implicit and

clearly plausible.

The technical problem, then, is to effectively capture
the capsule signal regardless of its position in the
intestine. This is derivable from the specific
configuration of the antenna elements as claimed and

from paragraph [0015] of the application.

The proposed solution, placing the antenna elements in
an array as defined in claim 1, is not obvious. The
person skilled in the art seeking to locate antenna
elements on the body would select obvious and visible
landmarks, such as the navel, nipples, pubis, etc. By
contrast, all the locations defined in claim 1, except
the one above the navel, are not immediately visible
and would not suggest themselves as obvious locations
for the antenna elements. There is also no hint iIn the
prior art of locating the antenna elements roughly on a

circle.

For the foregoing reasons the method of claim 1

involves an inventive step.
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ORDER

For these reasons, 1t 1s decided that:

1. The decision under appeal 1s set aside.

2. The case i1s remitted to the department of the
first instance with the order to grant a patent on
the basis of the following application documents:

Claims 1 to 10 filed on 1 August 2007

- Description pages 1 to 7 filed during the
oral proceedings

- Figures 1 to 7 as originally filed.

The Registrar The Chairrman

D. Sauter M. Noél
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