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Summary of Facts and Subnmi ssi ons
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The present appeal is against the decision of the exam ning
division to refuse application No. 97905681.9 on the ground
that the subject-matter of independent clains 1 and 17 | acked
an inventive step (Article 56 EPC).

The exani ning division based their decision on

Dl1: Sears, Andrew. "The Effect of Internet Tel ephony on the
Long Di stance Voice Market", retrieved on 25 February
2002 fromthe Internet, URL:
http://itel.mt.edu:/itel/docs/EFFECT/ COVPETI TI VE. DOC
| ast revised on 14 January 1995.

In a notice of appeal and subsequently filed grounds of

appeal the appellant restated as a nmain request clains 1-32
inthe formfiled on 14 Novenber 2005 which correspond, apart
fromclains 31 and 32, to the version underlying the appeal ed
deci sion, and subnmitted clainms 1-32 according to an auxiliary
request. As an auxiliary neasure oral proceedings were
request ed.

| ndependent claim 1 according to the main request reads as
fol | ows:

"Areal-tinme audio transm ssion systemfor transnmitting

voi ce/ sound via the Internet, between at | east two devices
whi ch are thensel ves incapable of formatting voi ce/ sound data
for Internet transm ssion, said system conprising:

at | east one originating tel ephone neans for real-tine
transni ssion of an anal og signal representing sound via a
first switched tel ephone network;

at | east one originating audi o engi ne nmeans for receiving the
analog signal in real-tine via the first switched tel ephone
network, for verifying that the signal comes fromthe at

| east one originating tel ephone neans that is authorized to
transmt the signal, for scanning and deactivating

mal functi oni ng audi o engi ne hardware, for obtaining a
destination tel ephone nunber fromthe at |east one
originating tel ephone neans, for digitizing said signal,
conpressing the signal, encapsulating the signal within at

| east one Internet packet using an Internet protocol such
that the at |east one Internet packet is suitable for
transnission via the Internet, and for transnmitting the at

| east one Internet packet via the Internet in real-tine;

at | east one receiving audi o engi ne nmeans for receiving the
at | east one Internet packet transmitted by the originating
audi o engi ne neans, de-encapsul ating the at |east one
Internet packet to retrieve the signal, de-conpressing the
signal, converting the signal back to an analog form and
transnmtting the anal og signal via a second swi tched

t el ephone network in real-tine; and
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at | east one receiving tel ephone neans for receiving the
anal og signal via the second switched tel ephone network in
real -time."

| ndependent claim 17 according to the main request relates to
a correspondi ng net hod.

| ndependent claim 1 according to the auxiliary request reads
as follows:

"I'n a dispersed Internet protocol network that supplies
comuni cati on and data services across conponents that are
electrically attached to a central arbitration server, a

met hod of al |l owi ng conmmuni cation applications to nodify cal
detail records for services rendered on a per record basis by
providing generic fields that allow the central arbitration
server to collect billing information for any application

wi thout having to anticipate it, the method conprising: the
step of initiating a control path connection on a network

| ayer between individual conponents attached to the dispersed
network and at |east one central arbitration server for
centralized arbitration of service requests received fromthe
i ndi vi dual conponents; the step of receiving a service
request; the step of initiating a data path connection

bet ween t he individual conponents designated by the service
request; and the step of the central arbitration server
initiating a service layer to supply the requested service;
the step of the central arbitration server generating a cal
detail record for the service request and popul ati ng one or
nore call detail record fields thereof by default; and the
step of the central arbitration server allow ng an
application corresponding to the requested service to extend
the one or nore call detail record fields known to the
central arbitration server by allowi ng the application to
popul ate a generic filed [sic] within the call detail record
with information specific to the requested service provided
by the application in order to allow the application to add
information on a per call detail record basis, wherein the
generic field within the call detail record can be popul at ed
by a plurality of applications to add information specific to
services offered by each of the plurality of applications.”

| ndependent claim 18 according to the auxiliary request
relates to a communi cati on and data servi ces networKk.

In a conmunication of 8 February 2010 pursuant to

Article 15(1) of the Rules of Procedure of the Boards of
Appeal , acconpanying a summons to oral proceedings, the board
gave its prelimnary opinion, raising objections under
Articles 123(2) EPC and Article 52(1) in conbination with
Article 56 EPC, and Rule 137(4) EPC

More specifically, those parts of the comrunication which are
rel evant to the present decision, i.e. points 4 to 6, are
repr oduced bel ow:
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Original disclosure of amendnents (Article 123(2) EPC

Present clains 31 and 32, dependi ng on i ndependent
claim 17, define a conbi nation of features which does
not appear to be supported by the originally filed
appl i cati on.

Present claim 17 is based on original claim27 to which
features of original clainms 28 and 29 have been added.
Present clainms 31 and 32 are based on original clains

43 and 44, which depended directly on original claim27.
Therefore, the original set of clains did not define a
conbi nati on of the features of clains 27, 28, 29 and

43/ 44 as presently claimed in clainms 31 and 32.

The board could not find any support for the

conbi nati on of features defined in present clains 31
and 32 in the application as originally filed, nor did
the appel |l ant provi de any argunents in support.

Therefore, in the board' s prelimnary opinion the
subject-matter of clains 31 and 32 appears to extend
beyond the beyond the (sic) content of the application
as originally filed contrary to the requirenments of
Art. 123(2) EPC

Caiml of the main request: Novelty and inventive step
(Articles 54 and 56 EPC):

The clainmed invention generally relates to a voice
Internet transmni ssion system which enables a person to
have a conversation via the Internet without having to
use a conputer at either end of the conversation. In
particular, the system consists of two non-Internet
capabl e devices (originating and receiving tel ephone
nmeans) being enabled to connect to the Internet and to
transmt packets of Internet formatted data conpri sing
digitized, conpressed and encrypted conversation

bet ween t he devi ces. The apparatus which makes this
possible is a systemof originating and receiving audio
engi ne neans which perform anal og/digital or
digital/anal og transformati on, conpression/de-
conpressi on and encapsul ati on/ de-encapsul ati on of the
recei ved anal og or digital voice/sound data.

The aimof the present invention is to obviate a
conputer at either end of the conversation (as shown in
Figure 1 of the application) and, instead, allow the
use of standard tel ephone handsets (as shown in

Figure 2 of the application).

Docunent D1 proposes itself the sane object, i.e.

repl aci ng conputers at both ends of the comrunication
line and all owing the use of a regular phone (page 3,
four last lines).
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At this point, the board notes the striking sinmlarity
bet ween the system shown in Figure 1 on page 4 of D1
and that of Figure 2 of the application if the phone
gateway is identified with the voice-engi ne (audio
engi ne according to claim1l)

In particular, according to the board's prelinmnary
opi nion, D1 discloses a audio transm ssion system for
transnitting voice/sound via the Internet (page 3,

l'i nes 20-23).

The system considered in D1 is a real-tinme system as
follows fromthe statenent on page 4, line 4 that it
should be "simlar to current Internet tel ephony
appl i cati ons" which thensel ves provide "real -tinme voice
comuni cati ons" (page 2, line 15). This is further
supported on page 3, lines 9-10: "provide sound quality
conparabl e to a regul ar phone nost of the tine"

regul ar phone service being generally considered to
allow real -tine conversation

The transnission is between at | east two devices which
are thensel ves incapable of formatting voi ce/ sound data
for Internet transnmission (DI, page 2 lines 6-8; page 3
line 21 - page 4, line 6; Figure 1).

The known system conpri ses:

at | east one originating tel ephone neans for real-tine
transm ssion of an anal og signal representing sound via
a first switched tel ephone network (DI, Figure 1:
connection between "Your Call" and "Local Phone

Gat eway) ; and

at | east one originating audi o engi ne neans (the "Local
Phone Gateway" in D1) for receiving the anal og signal
inreal-tinme via the first switched tel ephone network,
this feature being inplied by the fact that according
to D1 a "regul ar phone" is used and that a call between
the phone and the phone gateway is placed as a | ocal
phone call (DI, page 3, line 19 - page 4, line 6;
Figure 1), for verifying that the signal conmes fromthe
at | east one originating tel ephone neans that is
authorized to transnit the signal (D, page 4, lines 1-
2), and for obtaining a destination tel ephone nunber
fromthe at |east one originating tel ephone neans (D,

page 4, line 1; the user dials the destination phone
nunber) .

The fact that, according to D1, transnission of the
phone call is via the Internet inplies that the | ocal
phone gateway is for digitizing the anal og signal
conpressing the signal (D, page 5, lines 6-16 disclose

the benefits of conpression in this context),
encapsul ating the signal within at | east one |nternet
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packet using an Internet protocol such that the at

| east one Internet packet is suitable for transm ssion
via the Internet, and for transmtting the at |east one
Internet packet via the Internet inreal-tine (D,

page 3, line 21 - page 4 |line 6; Figure 1).

The known system conprises furthernore:

at | east one receiving audi o engi ne neans for receiving
the at | east one Internet packet transmitted by the
originating audi o engi ne nmeans, de-encapsul ating the at
| east one Internet packet to retrieve the signal
deconpressing the signal, converting the signal back to
an analog form and transmtting the anal og signal via
a second switched tel ephone network in real-tinme, de-
encapsul ati on, deconpression and digital to anal og
conversion, these features being inplicit for the sane
reasons as above (DI, page 3 line 21 - page 4 |line 6;
Figure 1); and

at | east one receiving tel ephone neans for receiving
the anal og signal via the second switched tel ephone
network in real-tinme (D, page 3, line 21 - page 4,
line 6; Figure 1. "destination phone").

The subject-matter of claiml differs fromthe
di sclosure of D in that the audi o engi ne neans
conprise neans for scanning and deactivating
mal functi oni ng audi o engi ne har dwar e.

In the board's prelimnary opinion, the subject-matter
of claiml1 is therefore new.

It appears, however, that this feature is part of the
routi ne procedures the skilled person would performin
order to assure the functioning of the system As such
it would have been obvious for the skilled person to
provi de the audi o engi ne neans with the clai ned
functionalities.

The appellant argues in its ground of appeal basically
that D1 related to a hypothetical tel ephone system
implying that the disclosure of D1 is not a workable
one for the skilled person

The board does not, prelimnarily, accept this argunent
as the systemshown in Figure 1 of DL differs from
previ ously known Internet-Tel ephony (as acknow edged in
Dl in the chapter "Overview of the Current Market" on
pages 2 and 3 and basically corresponding to the system
shown in Figure 1 of the present application) by adding
an anal og phone and switched tel ephone network between
the conmputer and user at the originating and receiving
sides, respectively. This, however, appears to have
been within the skilled person's capabilities at the
priority date of the application.



C3466. D

- 6 - T 1442/ 07

The appel | ant argues furthernore that the statenent in
D1 about the functionality of the phone gateway as "an
overlay network on the existing network, which would
requi re additional equipnment to deliver the sane calls
(D1, page 6, lines 10-12) is incorrect and in stark
contrast to the present invention.

The board remarks prelimnarily that the clai ned

i nvention does not specify the audi o engi ne neans,
whi ch correspond to the known phone gateways, in any
nore detail than does D1.

Wth respect to the appellant's argunents relating to
the real-tinme transm ssion, reference to point 5.3
above i s made.

Wth respect to the appellant's argunents under points
4.6 to 4.8 (first occurrence) of the grounds of appeal,
again reference to point 5.3 above is nmade.

Regarding the argunent that the skilled person would
not incorporate PSTN features into an Internet based
system the board is of the opinion that the features
in question would follow fromroutine practice not
restricted to PSTN (see point 5.5 above).

6. Auxi liary request:

6.1 The board is not able to track down the origina
di scl osure of the subject-matter of clains 1 or 18 of
this request. The appellant did not provide any
indication in this respect.

A quick check reveals that terns |ike "arbitration" or
"generic" used in these clainms are not used in the
original application, making it difficult to see how
these clains could neet the requirenents of Article 123
(2) EPC

6.2 Moreover, it appears that the clains of the auxiliary
request create a new case in the sense that they relate
to unsearched subject-matter and woul d, thus, not be
adm ssi bl e under Rule 137 (4) EPC. "

Wth letter of 17 February 2010 the appellant's
representative requested that the oral proceedi ngs be
reschedul ed on the grounds that he would be attending a
conference in the USA on the sane date. The board deni ed
this request in a conmunication of 5 March 2010. Reasons
were given

Wth letter received on 18 May 2010, the appellant wi thdrew
his request for oral proceedings and requested a witten
deci sion. No substantive submissions inreply to the

conmuni cation were fil ed.
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Oral proceedings took place as scheduled on 25 May 2010 in
t he absence of the appellant. At their end, the chairnman
announced t he board's deci sion.

Reasons for the deci sion:
1. Request to reschedul e oral proceedings:

Wth letter of 17 February 2010 the appellant's
representative asked the board to reschedul e the oral
proceedi ngs arranged on 25 May 2010 on the grounds that he
woul d be attending a conference in the USA which had al ready
been booked. In a tel ephone call of 23 February 2010 the
board asked the representative for proof of the booking of
the conference. No proof was offered, and the request was
deni ed.

Wth letter of 10 April 2010, the appellant w thdrew his
request for oral proceedings and requested a witten decision.

2. Articles 52(1), 56 and 123(2) EPC and Rule 137(4) EPC

After having reconsidered the objections raised inits
conmuni cati on and having noted that the appellant did not
file any substantive subnissions in reply to the

comuni cation, the board confirns the reasoning as expressed
in its comunication and therefore maintains the objections
rai sed, see point |V above.

Accordingly, the board concludes that the subject-matter of
claim1l of the main request does not involve an inventive
step, that clainms 31 and 32 of the main request do not conply
with the requirement of Article 123(2) EPC, that claim1 of
the auxiliary request does not conmply with the requirenent of
Article 123(2) EPC and that the clainms of the auxiliary
request contravene the requirements of Rule 137(4) EPC.

I n consequence, since at |east one claimof each request is
not allowable, there is no request which is allowable.

2. In the absence of an allowabl e request the appeal nust be
di sm ssed.

O der
For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar The Chai rnman

C3466. D
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