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Summary of Facts and Submissions

1v.

This is an appeal against the decision of the examining
division, dispatched on 07 February 2007, refusing
European patent application No. 99 114 010.4. Notice of
appeal was fTiled on 17 April 2007 and the appeal fee was
paid on the same day. No statement of grounds of appeal

was received.

With letter of 19 June 2007 the appellant withdrew the
appeal and requested that the appeal fee be refunded "if

not become due yet".

In a communication, the Board set out its preliminary
opinion that the appeal fee had become due and that
furthermore, Rule 67 EPC 1973 did not allow

reimbursement in the present case.

No observations have been received by the Board in reply

to this communication.

Reasons for the Decision

1.

0456.D

The Board considers the appellant®s request for
reimbursement of the appeal fee as a procedural issue iIn
respect of which the appeal procedure has to be
continued (G 8/91, 0J EPO 1993, 346, point 5).

The request for reimbursement of the appeal fee was made
on the condition that the appeal fee had not yet become
due. The question to be answered is therefore whether
the appeal fee had already become due when the request

for reimbursement was made.
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3. In order for the appeal to have been validly filed,
Article 108 EPC 1973 (which was the relevant provision
at that time) requires that, within two months after the
date of notification of the decision appealed from, a
notice of appeal must have been filed and the fee for
appeal must have been paid. Thus, the appeal fee became
due two months after the date of notification of the

decision appealed from.

In the present case, the appeal fee - which was timely
paid on the last day of the two month period of
Article 108 EPC 1973 - was necessary to establish the
existence of the appeal and hence had already *become
due™ on the date that the appeal was withdrawn and

reimbursement was requested.

Order

For these reasons i1t is decided that:

The request for reimbursement of the appeal fee is refused.

The Registrar The Chairman

R. Schumacher B. Schachenmann

0456.D



