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Summary of Facts and Submissions

1v.

2720.D

By a decision posted on 24 October 2006, the examining
division refused European patent application 01309351.3
for lack of inventive step (Article 56 EPC).

On 20 December 2006, the applicant filed a notice of
appeal against that decision and requested that the
decision be cancelled and that a patent be granted
based upon grounds of appeal that would follow in due

course.

A statement setting out the grounds of appeal was filed
by facsimile letter on 6 March 2007. The appellant
requested that the decision under appeal be set aside
and a patent be granted on the basis of claims labelled
"Main Request' or "Auxiliary Request'” as submitted

during the first-instance proceedings.

By a communication dated 2 May 2007, the Board"s
registrar informed the appellant that the statement of
grounds of appeal appeared to have been filed out of
time. Therefore, 1t was to be expected that the appeal
would be rejected as inadmissible pursuant to

Article 108 EPC i1n conjunction with Rule 65(1) EPC.

By a facsimile letter dated 2 July 2007, the appellant
applied for re-establishment under Article 122 EPC of

the right to file the statement of grounds. The fee for
re-establishment of rights was paid on the same day by
an enclosed debit order. The appellant®™s representative
argued that he was unable to observe the time limit for
filing the grounds of appeal (5 March 2007) in spite of
all due care required by the circumstances having been
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taken. In the event that the Board was not willing to
accept the request for restitution, oral proceedings

were requested as a precaution.

Oral proceedings before the Board took place on

30 November 2007. The appellant®s representatives,

Mr C. and Mr D., portrayed their system for recording
and monitoring time limits and explained why the system

failed in the specific circumstances of the case.

On receiving a communication from the European Patent
Office, the date of the communication is entered into
the computerised records system by the law firm"s
records department together with the dates 2 months and
4 months from that date. The system then calculates the
time limits for filing the appeal and the statement of
grounds of appeal, including the 10-day notification

period (but excluding extensions under Rule 85 EPC).

The computerised system has been set up and tested by a
team including another representative of the law firm,
Mrs B. Since it was first implemented in December 2003,
many tens of thousands of dates have been entered and
deadlines calculated by the system without incident.
Only the present case brought a programming error to
light: the ten days provided for by Rule 78(2) EPC were
not added to the mailing date of the refusal decision
but to the end of the 4-month period stipulated by
Article 108 EPC. The isolated error in the specific
program module for calculating the time limit for
filing the grounds of appeal from a decision of the
examining division went unnoticed for several years
because iIn practice the number of iInstances when this

module was used was very low (e.g. 5 cases out of 6030
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European applications currently prosecuted by
representatives of the law firm).

Once the records department has entered the date of a
communication and the dates 2 months and 4 months from
that date, a clerk prints out a screen shot from the
computerised record of the case showing any newly
entered dates together with any deadlines calculated
from it. The clerk then checks the newly entered dates
and highlights them to confirm that the clerk has
checked them and sends the print out to the responsible
representative along with the associated communication.
The representative then further checks the highlighted
dates, i.e. the dates entered by the clerk, initials
the print out and ticks off the entries on it to

indicate that they have been double-checked.

A copy of the print out pertaining to the present case
has been annexed (as annex A6) to the appellant®s
letter of 2 July 2007. As far as the appeal is
concerned, the print out shows the following event date
and due dates:

"Decision Issued 24-0ct-2006
Appeal Due 24-Dec-2006
Appeal Due + 10 Days 03-Jan-2007
File Statement of Grounds 24-Feb-2007

File Statement of Grounds + 10 Days 06-Mar-2007""

The dates outputted by the computerised system, i.e.
the deadlines calculated automatically from the dates
that have been entered manually, are not re-calculated
by the checking representative.

Mr D. used to re-calculate deadlines scrupulously in



(@

2720.D

_ 4 _ T 0473/07

the beginning of the computerised records system but
stopped that habit when he noticed that the computer-
calculated deadlines matched his own calculations so
that he regarded the computerised system as reliable.
That confidence was never called Into question until
the present failure happened. Even i1t a calendar
evaluation may show today, ex post facto, that the
likelihood of a deadline being miscalculated by the
incorrect program module was approx. 15% (namely
roughly 50% for decisions notified in the last ten days
of a month), it was possible for the law firm not to
see any erroneous deadline for years bearing in mind

that their number of appeal cases of that type was very
low.

Therefore, Mr D. was under the impression that the time
limit for filing the statement of grounds of appeal in
the present case was 6 March 2007. He began preparing
the statement of grounds on 1 March 2007. Due to
consultations with the appellant, the actual filing of
the statement did not take place until the date which
he believed to be the last day of the 4-month period.

The representatives consider their records system to
implement a double check system, as required by the
jurisprudence of the Boards of Appeal, in that a
qualified representative checks the only potential
source of human error (i.e. the dates entered and
checked by the records clerks), and the resulting
deadlines are then calculated automatically by a
computerised system whose rules of calculation have
been established by another qualified representative.

In addition, the representatives use a triple reminder
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system for watching deadlines that have been stored iIn
their computerised records system.

In summary, the representatives regard the present

failure as a coincidental occurrence In an otherwise
reliable records system. Only one of the computerised
rules for calculating deadlines contained an i1solated
inexplicable mistake, and that rule concerned a very
rare case. Such an unexpected failure, caused by a

coincidence of unlikely factors, cannot be avoided in

real-world conditions.

The Board pronounced its decision at the end of the

oral proceedings.

Reasons for the decision

2.1

2720.D

It is undisputed that the statement of grounds of
appeal was filed outside the 4-month period stipulated
by Article 108 EPC which expired on Monday 5 March 2007
(considering Rules 78(2) and 85(1) EPC). To avoid the
appeal being rejected as inadmissible, the appellant
has applied for a re-establishment of rights pursuant
to Article 122 EPC.

Admissibility of the application for re-establishment

According to Article 122(1) EPC, the applicant for a
European patent who, in spite of all due care required
by the circumstances having been taken, was unable to
observe a time limit vis-a-vis the European Patent
Office shall, upon application, have his rights re-
established 1T the non-observance iIn question has the
direct consequence, by virtue of the EPC, of causing
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the loss of a means of redress. In the present case,
the non-observance of the time limit has the direct
consequence that the right to appeal i1s lost. Article
122 EPC 1s therefore applicable.

Under Article 122(2) EPC, the application for re-
establishment has to be filed In writing within two
months from the removal of the cause of non-compliance
with the time limit. In the present case, the
application was filed in writing on 2 July 2007, i.e.
within two months from the date when the non-compliance
with the time limit for filing the statement of grounds
had been notified to the appellant (registrar®s letter
of 2 May 2007). The omitted act must be completed
within the same period. In the present case, the
omitted act has been completed by the statement of
grounds filed on 6 March 2007. The application is only
admissible within one year following the expiry of the
unobserved time limit. Also this condition is fulfilled

in the present case.

According to Article 122(3) EPC, the application must
state the grounds on which it Is based and must set out
the facts on which it relies. A fee for re-
establishment has to be paid. The application for re-
establishment filed on 2 July 2007 contained a
statement of the grounds for re-establishment and set
out the facts on which i1t relied. The fee for re-
establishment was paid on the same date.

The application for re-establishment thus fulfils the
formal requirements laid down In paragraphs 2 and 3 of
Article 122 EPC and i1s therefore admissible.
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3. Allowability of the application for re-establishment

An application for re-establishment of an applicant
which i1s represented by a professional representative
acting on i1ts behalf i1s only allowable 1Tt both the
applicant and the representative have taken all due
care required by the circumstances.

In the present case, the applicant having relied on a
professional representative seems to have met the
necessary standard of care. However, the Board holds
that the representative did not take all due care

required by the circumstances.

3.1 Regarding the duties of a representative, the
established jurisprudence of the Boards of Appeal
recognises that not everything must be done personally
by the representative. A representative can delegate
tasks to assistants. If this is the case, it iIs
incumbent upon the representative to choose for the
work a suitable person, properly instructed in the
tasks to be performed, and to exercise reasonable
supervision over the work (see J 5/80, 0J EPO 1981, 343;
J 16/82, 0J EPO 1983, 262, among many others). If the
representative has done this with all due care, then a
mistake made by an assistant may not be imputed to the
representative when the loss of a time limit derives
directly from a mistake made by the assistant. It is
then considered that the representative was unable to
observe the time limit because an external circumstance

(the mistake by the assistant) prevented him.

2720.D
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However, as stated in decision T 439/06 (0OJ EPO 2007,
491, point 10), once the representative gets the fTile
on his desk for his own action, in order to comply with
the relevant time limit, responsibility passes over to
him 1n all respects. The administrative system has
worked In so far that the file was forwarded to him.
Once 1t i1s In his area of responsibility, 1t is
recognised in the jurisprudence of the Boards of appeal
(see T 719/03 of 14 October 2004; T 1561/05 of 17
October 2006; J 1/07 of 25 July 2007; all not published
in OJ EPO; T 439/06, loc. cit.) that it belongs to the
general duties of the representative to perform his own
calculation of time limits, irrespective of the

reliability of the assistant.

The time limits laid down in Article 108 EPC for filing
an appeal against a refusal decision are absolutely
critical since if they are missed the application
remains refused because no other ordinary remedy, such
as further processing (Article 121 EPC), is available.
Therefore, those time limits need specific attention

(T 439706, loc. cit., point 8).

In more general terms, the Board holds that the
specific attention required for appeal time limits and
the duty to perform his own calculation of time limits
remains with the representative if he receives the file
on his desk i1n time, and cannot be completely delegated
from the representative to a support infrastructure,
whether this is implemented by human assistants or a
computerised records system, because the representative
bears the final responsibility for the case.
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A computerised records system may be a useful modern
scheduling tool providing organisational benefits. On
the other hand, i1f a recording and monitoring scheme is
set up i1in which the representative checks the recorded
time limits only once and the remainder of the scheme
depends fully on a correct performance of his initial
check, he has to use this opportunity to rule out
errors also iIn respect of automatically calculated time

limits.

The representative®s practice of checking only the
dates entered by his records clerks while relying on
the resulting time limits calculated by the
computerised system does not rule out errors. Modern
real-world offices comprise computerised systems but
program deficiencies are also a well-known part of that
reality and cannot be absolutely excluded. Even
programs which after some time of usage appear to be
proven may produce unexpected results iIn rare
constellations of parameters as demonstrated in the
present case (although a more comprehensive initial
test of the program might have detected the bug).
Therefore, relying exclusively on a time limit
generated by a computer program and refraining even
from a plausibility check does not meet the all-due-
care requirement of Article 122(1) EPC.

In the present case, a plausibility check would have
revealed that the computer-generated time limits for
filing the notice of appeal (*'3-Jan-2007'") and the
statement of grounds of appeal ("'6-Mar-2007'") did not
correspond to each other, in particular in view of the
fact that the computerised system does not consider

extensions under Rule 85 EPC. Incidentally, even an
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extension by a normal weekend would not explain a

difference of three days.

Such a plausibility check should have been carried out
by the representative when he checked the dates entered
by his records department, or at the latest when he
began preparing the grounds of appeal on 1 March 2007.

The representatives have emphasised that the number of
appeals from decisions of the examining division 1is
very low in their law firm (e.g. 5 In 6030 cases). That
explains why the programming mistake was not detected

for several years.

However, the low appeal figure also implies that it
would have been easy for the representatives to pay
specific attention to the critical time limits of those
few cases. Not having done so corroborates the finding
that not all due care required by the circumstances has

been taken.

While it is understandable that confidence in a
computer system can build up, the Board holds that, due
to the nature of the responsibility of the
representative for the case and due to the fact that it
is known that computer programs are prone to errors,
all due care requires checking all steps i1n dealing
with the case even when a computer system has been used.

The Board judges that in the present case the
representative has not taken all due care required by
the significance of the time limit for filing the
statement of grounds of appeal. Therefore, the

application for re-establishment of rights fails.
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5. As the statement of grounds of appeal has been filed
after expiry of the 4-month term laid down iIn
Article 108 EPC, the Board has to reject the appeal as
inadmissible (Rule 65(1) EPC).

Order

For these reasons i1t i1s decided that:

1. The application for re-establishment is refused.
2. The appeal 1s rejected as inadmissible.

The Registrar: The Chairman:

T. Buschek S. Steinbrener

2720.D



