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Summary of Facts and Submissions

I. The patent proprietor (appellant 1) and the opponent
(appellant 11) lodged appeals against the interlocutory
decision of the opposition division dated 3 November
2006, whereby European patent N° O 800 579, which had
been granted on the European application 95 944 420.9
(published as International application WO 96/21015)
with the title "Combination Gene Delivery Vehicles",
was maintained on the basis of the seventh auxiliary
request as filed at the oral proceedings of 10 May 2005,
the preceding requests being found not allowable under
the EPC.

1. Together with its statement of grounds of appeal dated
5 March 2007, appellant I filed a main request which
was the same as the main request filed at the oral
proceedings before the opposition division and four

auxiliary requests.

1. Appellant 11 filed its statement of grounds of appeal
on 2 March 2007 in which it was argued that the request
accepted by the opposition division did not comply with
the requirements of Articles 123(2) and 56 EPC.

1v. With a letter dated 8 June 2007, appellant 11 requested
an extension of two months for filing a reply to the
appellant I"s statement of grounds. The request was
refused by the board with a communication faxed on
12 June 2007. Appellant 11 filed a reply with a letter
dated 18 July 2007, in which five new documents were
cited.
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V. In the meantime, with a letter dated 6 July 2007,
appellant I replied to the appellant I1°s statement of
grounds.

VI. A communication under Article 15(1) of the Rules of

Procedure of the Boards of Appeal dated 14 October 2008
presenting some preliminary and non-binding views of

the board was then sent to the parties.

VII. In a letter dated 11 December 2008, appellant I
declared "We hereby abandon the subject patent™ and
announced that, accordingly, they did not intend to
attend the oral proceedings scheduled for 22 January
2009.

VIIlI. With a letter dated 15 December 2008, appellant 11
informed the board that they also did not intend to

attend the scheduled oral proceedings.

IX. With a communication faxed on 12 January 2009, the
board informed the parties that the oral proceedings
scheduled on 22 January 2009 were cancelled.

X. The appellant 11 (opponent) requests that the decision
of the opposition division be set aside and the patent
be revoked.

Reasons for the Decision

1. The expression "We hereby abandon the subject patent”,
as used in the appellant 1°s letter of 11 December 2008,
is Interpreted by the board as the appellant I"s
disapproval of any of the requests currently on file
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and intention not to submit any further request. As a
result, no text i1s on file that could form a basis of
maintaining the patent and to which the patent
proprietor has agreed.

2. Thus, In accordance with Article 113(2) EPC which
stipulates that the European Patent Office shall decide
upon the European patent only in the text submitted to
it, or agreed, by the proprietor of the patent, the

board decides to revoke the patent.

Order

For these reasons i1t i1s decided that:

1. The decision of the opposition division IS set aside.
2. The patent i1s revoked.

The Registrar The Chairman

A. Wolinski L. Galligani

0030.D



