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Summary of Facts and Submissions

I. European patent application No. 99 907 491.7 was
refused by a decision of the Examining Division posted
to EPO"s postal service on 1 November 2006.

1. The decision was based on a set of 13 claims filed on
23 February 2006 with a letter of 22 February 2006.

1. As set out iIn the decision under appeal, the Examining
Division was of the opinion that the subject-matter of
claims 10 and 11 of the set of claims filed on
23 February 2003 was directed to a method of
therapeutic treatment of a subject which is excluded
from patentability according to Article 52(4) EPC
(1973).

1v. The appellant (applicant) lodged an appeal against this
decision and filed a new set of 11 claims, wherein
claims 10 and 11 filed on 23 February 2003 relating to
unpatentable matter were deleted, with its grounds of

appeal dated 4 January 2007.

V. The appellant requested that a patent be granted on the
basis of the set of claims filed with its grounds of
appeal and that the Examining Division rectify its
decision based on Article 109 EPC.

Reasons for the Decision

1. The appeal i1s admissible.
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In the amended set of claims submitted by the appellant
with 1ts grounds of appeal, claims 10 and 11 of the set
of claims, which led to the Examining Division®s
refusal, were deleted.

In view of the fact that these amendments overcome the
objection of the Examining Division that led to the
rejection of the application, the decision should have
been rectified in accordance with Article 109(1) EPC.

In that respect, the Board notes however that the
Examining Division had no opportunity to do so, as it
would appear from "EPO Form 2701 06.01". Indeed, as
foreseen under point 111. of this form, the formalities
officer should have forwarded this form to the
Examining Division, so that it could have the
opportunity to decide whether the decision could be
rectified under Article 109(1) and should not have sent
the appeal direct to the EPO Boards of Appeal,
bypassing the procedural step prescribed by Article
109(1) EPC, namely consideration for interlocutory

revision.

This constitutes a substantial procedural violation,
which delayed the procedure.

According to Rule 67 EPC (1973) (corresponding to
Rule 103 EPC 2000), the reimbursement of appeal fees
shall be ordered i1f 1t iIs equitable by reason of a
substantial procedural violation.

In the present case, the question of reimbursement of
the appeal fee does not, however, arise, since this

procedural irregularity occurred subsequent to the
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taking of the decision under appeal and had no bearing
on the appellant™s need to file the appeal.

7. Under these circumstances, the case i1s remitted to the
first instance for further prosecution.

Order

For these reasons i1t i1s decided that:

1. The decision under appeal is set aside.

2. The case 1s remitted to the first instance for further
prosecution.

The Registrar The Chairman

A. Townend U. Oswald
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