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Summary of Facts and Submissions

I. These are appeals against the interlocutory decision of
the Opposition Division of the European Patent Office
dated 15 May 2006, by virtue of which European Patent
No. 1011573 was maintained in amended form.

Appellant 1 (patentee) fTiled a notice of appeal on
21 July 2006 and paid the fee for the appeal on the
same day.-

Appellant 11 (opponent 1) filed a notice of appeal on
25 July 2006 and paid the fee for the appeal on the

same day.

Appeal by Appellant I

. By a communication dated 2 August 2006, sent to the
representative of Appellant I by registered letter with
advice of delivery, and headed "Loss of rights,

Rule 36(3), third sentence EPC", the Board stated that
the notice of appeal had not been duly signed and that
the appeal was therefore deemed not to have been filed.
Appellant 1 was notified that if i1t disagreed i1t could,
within two months of notification of the communication,
apply for a decision pursuant to Rule 69(2). Attention
was also drawn to the possibility of filing a request

for re-establishment of rights under Article 122 EPC.

1. Appellant 1 replied by letter dated 9 August 2006,
pointing out that an invitation to provide the missing
signature within a time limit, as required by EPC
Rule 36(3), second sentence, had not been received. The
appellant requested that the notice sent by the Board
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be withdrawn and that an opportunity to provide the

missing signature be given.

During a telephone consultation with the representative
of Appellant 1 on 17 October 2006, the representative
informed the Registry of the Board that the missing
signature would not be provided and that the appeal
proceedings should therefore continue on the basis of

Appellant 11"s appeal alone.

By a further communication dated 30 October 2006 sent
by registered letter, Appellant 1 was informed that
pursuant to Rule 36(3), third sentence, EPC, the notice
of appeal was deemed not to have been received and the
appeal was deemed not to have been filed. Appellant 1
replied by letter dated 5 February 2007 stating that if
the appeal was deemed never to have been filed then the
appeal fee should be refunded. However, if the appeal
was deemed to have been filed, Appellant 1 confirmed
the withdrawal of both the appeal and its request for
oral proceedings.

by Appellant 11

By communication dated 30 October 2006 sent by
registered letter with advice of delivery, Appellant 11
was informed by the Office that no statement of grounds
of appeal appeared to have been filed and that,
therefore, 1t was to be expected that the appeal would
be rejected as i1nadmissible. Appellant 1l was invited
to file observations within two months. Attention was
also drawn to Article 122 EPC. Appellant Il replied by
letter dated 6 February 2007, confirming that it would

neither file any submissions In response to the
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official letter dated 30 October 2006 nor fTile grounds
of appeal. In addition, Appellant 1l withdrew i1ts
request for oral proceedings and requested that the
appeal proceedings be terminated.

Reasons for the Decision

Appeal by Appellant 1

1.

0438.D

The notice of appeal by Appellant 1 was not signed,
contrary to EPC Rule 36(3). As was pointed out by
Appellant 1°s representative in her letter of 9 August
2006, however, the Communication dated 2 August 2006
was issued iIn error since at that date no invitation to
sign the notice of appeal had been issued by the Office
under EPC Rule 36(3), and therefore the conditions for
the notice to be deemed not to have been received had

not been satisfied.

Although Appellant 1°s representative originally asked
for an opportunity to supply the missing signature, it
is clear from what happened on 17 October 2006 (see
paragraph 1V, above) that by then this request was no
longer being maintained and that the notice never would
be signed. In these circumstances, the conditions for
the notice to be deemed not to have been received by
the Office can be regarded as having been satisfied on
that date.

Since the notice of appeal i1s deemed not to have been
received, the appeal 1s also deemed never to have

existed and the appeal fee must be reimbursed. See eg,
Decisions T 324/90 and T 445/98. In principle the fee
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should be reimbursed automatically (see Decision
J 16/82) but to avoid any uncertainty the Board will
make an express order to this effect.

Appeal of Appellant I1

4. As no written statement setting out the grounds of
appeal has been filed by Appellant 1l and as the notice
of appeal contains nothing that could be regarded as a
statement of grounds of appeal pursuant to Article 108
EPC, the appeal has to be rejected as inadmissible
(Article 108 EPC in conjunction with Rulle 65(1) EPC).

Order

For these reasons i1t is decided that:

1. The appeal of Appellant I i1s deemed not to have been
filed.

2. The appeal fee paid by Appellant I shall be reimbursed.

3. The appeal of Appellant Il is rejected as inadmissible.

Registrar Chair

C. Vodz P. Alting van Geusau
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