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Summary of Facts and Submissions

I. By an interlocutory decision announced orally at the
end of the oral proceedings, which lasted from 27 April
2005 to 29 April 2005, and issued In writing on
6 October 2005, the opposition division maintained the
European patent No. O 568 608 in amended form.

1. The appellants (opponents 04 and 05) lodged an appeal
against this decision on 15 December 2005 and
13 December 2005, respectively, with simultaneous
payment of the prescribed fees. They filed written
statements setting out the grounds of appeal and
requesting the revocation of the patent. Oral
proceedings were requested for the case that the patent

was not revoked.

The patent proprietor filed an appeal on 5 December
2005 with simultaneous payment of the prescribed fee.
In the written statement of the grounds of appeal it
requested that the decision of the opposition division,
insofar as it related to the main request considered by
the opposition division, be set aside and that the
patent be maintained on the basis of that main request
or on the basis of one of the 1st to 10th auxiliary
requests, all of which were filed with the statement of
the grounds of appeal.

Opponents 01, 03 and 06 withdrew theilr oppositions
during the procedure before the opposition division,

and opponent 02 its opposition during the procedure
before the board of appeal (letter of 13 January 2006);
therefore they are not parties In this appeal procedure.
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In 1ts letter dated 18 May 2007, the appellant (patent
proprietor) withdrew i1ts approval of the text of the
patent as granted and declared that 1t "will not be
submitting an amended text'”. The appellant (patent
proprietor) stated that it was understood that, in
these circumstances, the patent was to be revoked.

As a reply to the communication of the board of

29 May 2007 asking for further clarification, the
appellant (patent proprietor) stated in a letter dated
30 May 2007

— that i1t withdrew all pending claim requests and that
it would not be filing any further claim requests,

— that 1t withdrew i1ts approval of the text in which
the patent was granted and that it would not be

filing a replacement text; and

— that 1t requested revocation of the patent.

Assuming that, in the light of these requests, the
patent was to be revoked without substantive
examination of the appeal, it withdrew its request for

oral proceedings.
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Reasons for the Decision

1. The appeal i1s admissible.

2. Article 113(2) EPC states that the European Patent
Office confines its considerations In proceedings to
the text of the European patent application or the
European patent "'submitted to it, or agreed, by the
applicant for or proprietor of the patent™.

3. In the present case, as iIndicated in sections 11l and
IV above, the appellant (patent proprietor) made it
clear that it no longer approved the text of the patent
as granted and that it declined to submit an amended
text.

4. It thus follows that there is no longer a text on the
basis of which the board of appeal could consider
compliance with the requirements of the EPC. Therefore,
the patent must be revoked without any further
substantive examination (see T 73/84, 0J EPO 1985, 241).
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Order

For these reasons 1t i1s decided that:

1. The appeal of the appellant (patent proprietor) is
dismissed.

2. The decision under appeal i1s set aside.

3. The patent i1s revoked.

The Registrar: The Charrman:

A. Townend U. Oswald
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