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Summary of Facts and Submissions

IT.

ITT.

IV.

2576.D

The appellant (opponent I) lodged an appeal against the
interlocutory decision of the Opposition Division dated
10 June 2005 maintaining European patent No. 0 847 849

in amended form.

The appeal was filed by fax, dated 4 August 2005. This
fax was confirmed through a letter of the same date,

and the appeal fee was paid in due time.

The appellant requested that

"the decision to maintain the patent in its form as
amended during the Opposition Proceedings is set aside
to the extent that the subject-matter of the patent is
not patentable within the terms of Art. 54 and 56 EPC,
and that the patent is revoked, and

in the case in which the Board of Appeal envisages not
to accept the request set forth above,

oral proceedings under Art. 116 EPC is allowed to take

place".

No statement of grounds of appeal was filed.

By fax dated 18 October 2005, the appellant stated that
"the appellant withdraws the appeal filed on 4.08.2005".
In the same letter it was further regquested that the

appeal fee be refunded. This fax was confirmed through

a letter of the same date.

No statement of grounds for the refund of the appeal

fee was filed.
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Reasons for the Decision

2576.D

Withdrawal of the appeal

With the withdrawal of the appeal the appellant
withdrew automatically also all its requests on appeal

(see paragraph II).

Therefore, no request for oral proceedings remains in
the present case, which can be decided without

appointing them.

Reimbursement of the appeal fee

In the present case the appellant submitted no grounds

for the reimbursement of the appeal fee.

According to Rule 67 EPC, two conditions have to be met
for an appeal fee to be reimbursed, where no
interlocutory revision (under Article 109 EPC) took
place: the appeal must be deemed allowable, and the
reimbursement must be deemed equitable by reason of a

substantial procedural violation.

Interlocutory revision did not take place.

No objection regarding a procedural violation was

raised by the appellant.

Finally, there is no basis in Rule 67 EPC for ordering
refund of the appeal fee merely for the reason that the
appeal is withdrawn (cf. T 41/82, OJ EPO 1982, 256).
The conditions of Rule 67 EPC for reimbursement of the

appeal fee are thus not met.
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2.3 The present decision was made necessary because of the

request for reimbursement of the appeal fee.

Order

For these reasons it has been decided that:

The request for reimbursement of the appeal fee is refused.

The Registrar: The Chairman:

G. Nachtigall H. Meinders

2576.D



