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Summary of Facts and Submissions

IT.

ITT.

IV.

1888.D

The opponent (appellant) lodged an appeal against the
interlocutory decision of the opposition division dated
28 April 2005, whereby European patent No. 0 806 669,
which had been granted on European application

No. 97 107 368.9, was maintained in an amended form
(patent as granted with amended description page 4) on
the basis of the first auxiliary request filed on

8 July 2004. The main request had been refused for lack
of compliance with Article 123 (2) EPC.

The patent had been opposed on the grounds as set forth
in Articles 100(a), (b) and (c) EPC that (i) the
invention was neither new nor inventive (Articles 54
and 56 EPC), (ii) the invention was not sufficiently
disclosed (Article 83 EPC) and (iii) the patent
contained subject-matter which extended beyond the
content of the application as filed (Article 123(2)
EPC) .

The appellant filed a statement setting out the grounds
of appeal to which the patentee (respondent) replied by

filing observations.

The Board issued a communication under Article 11(1) of
the Rules of Proceeding of the Boards of Appeal
expressing provisional opinions, in reply to which both
parties submitted further observations, the respondent
also filing with a letter dated 25 August 2006 three
claim requests, namely a main request which
corresponded to the claims as granted and two auxiliary

requests.
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Oral proceedings took place on 26 September 2006. The
appellant (opponent) requested that the decision under
appeal be set aside and the European patent

No. 0 806 669 be revoked. The respondent (patentee)
withdrew all its former requests and requested that the

patent be revoked.

Reasons for the Decision

1888.D

The appeal is admissible.

According to established jurisprudence of the Boards of
appeal (see e.g. decision T 186/84 (OJ EPO 1986, 79),

T 459/88 (0OJ EPO 1990, 425) and T 612/01 of 27 May
2005), the patent must be revoked since the patentee
itself requests the revocation of the patent, meaning
that it does not approve any text in which the patent

could be maintained.

The Board can, therefore, in the exercise of its power
under Article 111(1) EPC, decide to revoke the European
patent.
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Order

For these reasons it is decided that:

1. The decision under appeal is set aside.

2. The patent is revoked.

The Registrar The Chairman
G. Nachtigall L. Galligani

1888.D



