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Summary of Facts and Subm ssi ons

The opponent appeal ed agai nst the decision of the
opposition division rejecting the opposition filed
agai nst European patent No. 0 910 485.

. The prior art documents:
D1: EP-B-0 174 549,
D4: US-A-4 625 107, and

D10: US-A-4 854 442,

consi dered during the proceedi ngs before the opposition
division, remain relevant to the present appeal.

Prior art docunents:

D11: "Burkar och PEF-fl askor i samma automat!",
Canmatic Recycling AB, published October 1995,

D12: English translation of docunent D11,

D13: Certificate of availability to the public of
docunent D11, dated 29 Decenber 2003,

D14: User nmanual of reverse vendi ng nmachi ne
Konmbi aut omat KA20,

D15: English translation of docunent D14,

D16: Certificate of availability to the public of
docunent D14, dated 29 Decenber 2003, and
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D17: US-A-5 029 694,

were filed for the first time with the appellant's
statenment of grounds of appeal.

L1l | ndependent clains 1 and 10 as granted read as foll ows:

Cami:

"A nethod for detecting containers, e.g. bottles of

gl ass or plastic, or cans made of netal, wood, glass or
plastic which for the recycling of materials or reuse
of the container, are transported in a |lying position
and with their axis parallel to the direction of
transport past a detection zone associated with a
detector station containing a video canera, a video

i mage anal ysis of the container being carried out,
conprising the steps of:

a) anal ysing a sequence of video inages of the
container whilst it is conveyed past the video canera,
and

b) determ ning, during the novenent of the container,
by neans of the inmage of the container which noves into
t he detection zone whether the container enters the
video canera field of view either nmouth first or bottom
first, and causing the container to be fed back to a
contai ner insertion portion if it comes nmouth first,
and signalling the need to turn the container so that
it is inserted bottomfirst when reinserted, or causing
the container to be conveyed on to a discharge station
if it comes bottomfirst."

0216.D
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Cl aim10:

"A device for detecting containers (B), e.g. bottles of
gl ass or plastic, or cans made of netal, wood, glass or
plastic, to be reused or recycled, conprising:

nmeans for transporting the containers in a lying
position with their axes parallel to the direction of
transport, a detector station containing a video camera
(109), a detection zone associated with the detector
station, and a video anal yser (125) for anal ysing video
i mges of containers (B) transported past the detection
zone, wherein

a) the video i mage anal yser (125) is connected to the
video canera (109) in order to anal yse a sequence of

vi deo i mages whil st a container (B) is conveyed past
the video canera (109), and wherein the video anal yser
(125) contains:

b) a cal cul ator conponent (130) for determ ning, when
the container (B) noves into the detection zone,

whet her the container enters the video canmera field of
view mouth first, e.g., top portion or neck of

contai ner, or bottomfirst, and

c) a control conponent (130) which causes the container
(B) to be fed back to a container insertion portion if
it comes nouth first, and which has a signalling neans
for signalling the need to turn the container so that
it is inserted bottomfirst when reinserted, or causes
the container to be fed on to a discharge station if it
comes bottomfirst."

Clains 2 to 9 are dependent on claim1l and clains 11 to
18 are dependent on claim10.
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Oral proceedings were held on 18 January 2005.

The argunents of the appellant opponent can be
summari sed as foll ows:

It was uncl ear whether the nmethod of present claim1l
and the device of present claim 10, which respectively
corresponded to one of the various alternative nethods
and devi ces covered in independent nmethod claim1 and
apparatus claim9 according to the originally filed PCT
application, were conpletely searched. Therefore the
appel  ant had conducted a search and found evi dence
relating to a prior use of a reverse vendi ng machi ne
KA20, which the representative had brought with himto
t he oral proceedings.

The machi ne KA20, which was al so disclosed in docunent
D14, was shown at an exhibition in Cctober 1995, sold
and publicly used in supermarkets in Sweden before the
priority date of the patent. Such a prior use of the
machi ne KA20 was proved by photos, draw ngs and
certificates which showed the detection function of the
bar code reader of the machine. The appell ant
experienced difficulties when finding these new pieces
of evidence and was not able to file themat an earlier
stage of the proceedings.

The bar code reader of the machi ne KA20 di sclosed in
docunent D14 had a scanning area limted to the first
com ng portion of a container. It could not read the
bar code of a standard bottle, which in Sweden had to
be | ocated near the bottomof the bottle, if the bottle
was erroneously inserted, i.e. inserted nouth first.
Such an erroneously inserted bottle was detected and
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rejected by the machine KA20. It was obvious to repl ace
t he bar code reader of D14 by a video canera to perform
t he sane detection function as the bar code reader. It
did not matter whether the orientation of a bottle was
detected by a video canera or by other equival ent neans,
such as the sensors shown in D10.

The argunents of the respondent proprietor can be

sumuari sed as foll ows:

The objection relating to unsearched subject-nmatter was

irrel evant.

The machine in D14 read bar codes on the containers for
identifying the containers and the material thereof.
There was no indication in D14 that the orientation of
bottles bottomfirst or nmouth first was detected and
that different actions were taken depending on this
orientation. The fact that not readable bottles were
rejected by the machine of D14 did not nmean that this
machi ne rejected erroneously inserted bottles, and in
particular bottles inserted nouth first. There was no
indication in D14 that the bottles to be inserted in

t he machi ne had bar codes |ocated near their bottom
nor that the bar code reader could only read bar code

| ocated at the first comng part of an inserted bottle.
The all egation that the bar code reader encountered
probl ens when a bottle was received nmouth first was not
supported in D14. Such a problem which indicated a

mal function rather than an intended function of the
machi ne, woul d sinply be solved by choosing a proper
bar code reader
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The opponent should not be allowed to submt new
evi dence of a prior use at the |ast stage of the
pr oceedi ngs.

The appel | ant (opponent) requested that the decision
under appeal be set aside and that the European patent
No. O 910 485 be revoked.

The respondent (patentee) requested that the appeal be
di sm ssed.

Reasons for the Decision

1

The appeal is adm ssible.

Al'l eged inconpl ete search

2.

The granted clains 1 to 18 have been nmi ntai ned
unanended t hroughout the opposition and appeal

proceedi ngs. That the clainms may contain unsearched
subject-matter is not a ground for opposition nentioned
in Article 100 EPC and cannot be considered by the
Boar d.

The novelty of the subject-matter of clains 1 and 10
has not been disputed by the appellant.

| nventive step

0216.D

Docunent D14 (understood on the basis of its English
transl ati on D15), which was considered by the appell ant
as the closest prior art, discloses a reverse vendi ng
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containers. This nmethod has in common with the nethod
according to claim1 only the steps of causing a
container to be fed back to a container insertion
portion when a particular condition is nmet and causing
t he container to be conveyed to a discharge station
when it is not.

D14 does not disclose containers being transported in a
| ying position past a detection zone associated wth a
detector station containing a video canera, nor a step
of "determ ning, during the novenent of the container,
by neans of the inmage of the container which noves into
t he detection zone whether the container enters the
video canera field of view either nouth first or bottom
first", as recited in claiml. This is not disputed by
t he appel | ant.

The Board cannot share the appellant's view according
to which D14 discloses a nmachi ne detecting whether a
container is inserted nmouth first or bottomfirst. In

t he machi ne KA20 "not readable bottles will be returned
to the custoner via ejector”. However, there is in D14
no disclosure that bottles having a bar code | ocated
near their bottom are not readable when they are
inserted in the machine nmouth first. Nor is such a
feature inplied because D14 does not even disclose that
t he bar code reader of the machi ne KA20 can only read
bar codes located at the first com ng portion of an
inserted container. Accordingly, neither a step of
determ ni ng whether a container is inserted nouth first
or bottomfirst, nor a step of transporting a container
to a destination depending on its orientation are

di scl osed in D14.
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The appel l ant has not shown that D14 di scl oses a step

of "signalling the need to turn the container so that

it is inserted bottomfirst when reinserted" follow ng
the rejection of a container comng nouth first.

Starting from D14 and having regard to the technical
effects achieved by the invention, the objective
probl em addressed by the invention could be seen as
provi ding a net hod where the manner in which the
containers are inserted nust be taken into
consideration for their transport, as stated in the
patent in suit paragraph [0003].

The solution to this problemconsists in the steps of
determ ning by nmeans of an imge of a container whether
t he container noving into the detection zone of a video
canera enters the video canera field either nouth first
or bottomfirst, and signalling the need to turn the
cont ai ner when reinserted after rejection, as recited
in claiml. The Board judges that there is no obvious
reason for the skilled person faced with the probl em of
the invention to consider such steps, and in particul ar
no reason for himto put a video canmera in the machine
of D14 and determ ne fromthe i mages whet her a
container is entering the canera's field of view nouth

first or bottomfirst.

In D14, the bar code reader is used for identifying the
inserted bottles, but is not disclosed as having a
function of determining the orientation of the bottles.
Nor is the provision of such a function rendered

obvi ous by D14 since no details are given as to the
scanni ng area of the bar code reader or the |ocation of
t he bar codes on the bottles. Nor is there anything in
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D14 to suggest that the bar code reader could be
repl aced by nmeans for determ ning whether a bottle is
com ng nouth first or bottomfirst.

6.2 None of the other cited prior art docunents discloses a
vi deo canera used for determ ning whether a container
is inserted mouth first or bottomfirst. Nor is such a
feature suggested by the teaching of these docunents.
D1 and D4 concern the use of video caneras for
identifying bottles or their contours; D10 describes an
apparatus for uprighting bottles whose orientation is
detected by photo sensors.

7. The sane considerations apply nutatis nmutandis to the
devi ce according to claim10.

New evi dence referred to for the first tinme in the oral
proceedi ngs before the Board of appeal

8. It is possible, as alleged by the appellant, that the
machi ne KA 20 di sclosed in D14 has been made avail abl e
to the public at an exhibition, or sold and publicly
used in supermarkets, before the priority date of the
patent. However, a prior use of this machi ne does not
inplicitly disclose anything beyond its conposition or
internal structure. Extrinsic characteristics, which
were only reveal ed when the machi ne was used with
bottl es having a bar code | ocated near the bottom
cannot be considered as having been nade avail able to
the public (G 1/92 QI EPO 1993, 277, reasons 1.2 and 3).
Therefore, the subject-matter of clains 1 and 10 woul d
still prima facie be distinguished over the prior art
represented by the machine KA20 by at | east a step or
means for determning by a video canera whether a

0216.D
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container is entering its field of view nouth first or
bottomfirst. Since this feature is a decisive one when
assessing inventive step (see points 6 to 6.2 above),

t he new evidence referred to for the first tinme during
the oral proceedi ngs before the Board was not
considered to be prima facie so highly relevant that it
woul d be likely to prejudice the maintenance of the
patent. Moreover, the granted clains 1 to 18 have been
mai nt ai ned unanended t hroughout the opposition and
appeal proceedings and a | ate subm ssion of new

evi dence coul d not be justified by any new fact or

ot her good reasons put forward by the opponent.
Accordingly, the offered new evidence relating to a
prior use of the machine KA20 was not admtted in the
pr oceedi ngs.

For the foregoing reasons, in the Board' s judgenent the
subj ect-matter of independent clains 1 and 10 is
considered to involve an inventive step wthin the
meani ng of Article 56 EPC. The grounds for opposition
mentioned in Article 100 EPC t hus do not prejudice the
mai nt enance of the patent in suit unanmended

(Article 102(2) EPC).
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

D. Sauter W J. L. \Weeler
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