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Summary of Facts and Subm ssi ons

1338.D

The appellant (applicant) filed an appeal against the
deci sion of the examning division to reject the
application for lack of clarity and of inventive step
on the basis of the docunents:

Dl: US-A-3 881 469,

D3: US-A-5 103 808 and

D4:  US-A-4 230 099.

Fol l owi ng a request fromthe applicant, oral
proceedi ngs were held on 12 May 2004. At the end of the
oral proceedi ngs the appellant requested that the
deci si on under appeal be set aside and a patent be
granted on the basis of the request filed at the oral

pr oceedi ngs.

Claim1l1l as filed during the oral proceedings on 12 My
2004 reads as foll ows:

"A frame for the support of supine persons conprising a
rigid rectangular frame carrying a plurality of
parall el rods attached to and crossing the space
between the two | onger sides of the frame and form ng
four groups located in the position of the cervical,
thoracic, |unbar and pelvic regions of the body, the
groups of rods |located in the cervical, thoracic and

| unbar regions carry a pair of barrel shaped or
spherical support nenbers on each rod rigidly fixed to
or integral with the rod and spaced equi di stantly about
the I ongitudinal axis of the frame and extendi ng



-2 - T 1078/ 03

upwar dly above the edges of the franme, the rods and
support nenbers being nounted so that the upper
surfaces of the support nenbers are raised above the
sides of the frame, each pair of support nenbers being
arranged with a spacing of 30 - 75 mm between the
centres of the support nenbers”

The appel | ant argued that the | ast version of the
clainms conplied with the requirenents of clarity.
Docunent D1 was far away fromthe invention because it
was directed to a nuscle rel axi ng apparatus. Docunent
D3 di scl osed thruster nmenbers designed for having only
intermttent contact with the spine. Docunent D4

di scl osed a device for aligning the spine.

Reasons for the Deci sion

1

1338.D

The appeal is adm ssible.

Clarity

The |l ast version of the clains per se conplies with the
requirenments of clarity of Article 84 EPC.

Novel ty
Novel ty has not been challenged in the decision under

appeal . The board has no objection in this respect
ei t her.
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| nventive step

Starting fromdocunent D1, Figure 1, - as suggested by
t he deci sion under appeal - this closest prior art

di scl oses a franme (4) for the support of supine persons
conprising a rigid rectangular frane carrying a
plurality of parallel rods form ng two groups | ocated
in the position of the cervical and thoracic-I|unbar

regi ons of the body, such groups of rods located in the
cervical, thoracic and lunbar regions carry a pair of
support nenbers on each rod spaced equidistantly about
the I ongitudinal axis of the frame and extendi ng

upwar dly above the edges of the frame, the rods and
support nenbers being nounted so that the upper
surfaces of the support nenbers are raised above the
sides of the frane.

The subject-matter of claim1 differs therefromby the
features that:

- the rods are attached to and crossing the space
bet ween the two | onger sides of the franme and

- formfour groups located in the position of the
cervical, thoracic, |unmbar and pelvic regions of
t he body,

- t he support nenbers are barrel shaped or spherical
and rigidly fixed to or integral with the rod, and

- each pair of support nenbers is arranged with a
spacing of 30 - 75 mm between the centres of the
support nenbers.
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| nst ead, document D1 discloses rods attached to
additional frames on the supporting frane 4, the pelvic
regi on being essentially not supported, but to be

| ocated between the two oscillating frames 4 and 5, the
support nmenbers having a wheel-Iike form and being
pivotally connected to the frame (claim3), and the

di stance between the support nenbers is not defined,

but clearly designed to be larger than that of the

i nvention, because the apparatus of Dl is designed to
massage the nuscles of the back, which lie in the
average faver away fromthe spine.

The main purpose of the invention is to enable the
spine to rest in a relaxed state wth no pressure on
the vertebrae, see page 3 of the description of the
patent application, fromline 22. To this purpose, the
spine is made to rest on two | ateral supports which

| eave the central spinal process fully suspended in a

strai n-free manner.

Docunment D3 di scl oses a device for manipul ating the
ailing spine by reproducing a manual massage. In the
preferred enbodinent illustrated in the figures the
mani pul ation is done by nmeans of three pairs of
thruster nmenmbers (toroid rollers) 201, 202, 203, which
travel froma retracted to an extended position, as
exenplarily shown for the cervical region in Figures 5a
and 5b, thereby massaging the part of the spine covered
along the way. As disclosed in colum 8, lines 49 to 60
of the description, each pair of thruster nenbers is
spaced 1,5 to 2 inches (38,1 to 50,8 mm; such range of
val ues covers nost of the clainmed range of 30 to 75 mm
for the support nmenbers of the invention. However the
board does not see any conpelling reason to conclude on
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this basis that the skilled person could conbine the
teaching of DI and D3 in an obvious way in the form of
claim1. Neither D1 nor D3 know the purpose of the

i nvention (see above). Furthernore they do not disclose
all the distinguishing features either.

The consi deration of docunment D4 cannot lead to a

di fferent conclusion. D4 discloses a device to align

t he spine, when one or nore vertebrae of the spine are
m sal i gned, see columm 1, line 15 to 18, colum 2,
lines 1 to 18, and Figures 5to 7. It is true that D4
di scl oses two | ateral supports for the spine in the
formof ridges 13, 15 which, according to colum 2,
lines 46 to 51, are |ocated apart fromone another at a
di stance nore than the normal thickness of the spinous
processes and | ess than the normal wi dth of the
vertebrae, however D4 does not disclose the purpose of
the invention nor its further distinguishing features.

Al so starting from docunent D4, which belongs to a
field close to the invention, the subject-matter of
claim 1l appears to involve an inventive step. As stated
above, docunent D4 discloses two |ateral supports for
the spine in the formof ridges. The purpose of the
device according to D4 is the ailing of the spine
havi ng m saligned vertebrae. There is no reason why the
skilled person in the field should substitute the two
ridges with the system of rods and support nenbers

according to the invention.

The further docunments of the available prior art appear
to be farther away fromthe invention.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the exam ning division with the
order to grant a patent on the basis of clains 1 to 6
as submtted at the oral proceedi ngs and description

and figures still to be adapted.
The Regi strar: The Chai r man:
V. Conmar e W D Wil
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