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Summary of Facts and Subm ssi ons

1421.D

Wth decision of 9 April 2003 the exam ning division
refused European patent application No. 00 953 275.5 in
the light of Article 82 EPC

Agai nst the above decision of the exam ning division
the applicant - appellant in the follow ng - | odged an
appeal on 9 June 2003 paying the fee and filing the
statenent of grounds of appeal on the sane day.

Fol | owi ng t he board's Conmuni cati on pursuant to
Article 11(1) RPBA in which the board dealt wth the
prior art docunents

(D1) US-A-3111732 and

(D2) EP-Bl1-0 463 257

the appellant filed new clains according to a main
request and first and second auxiliary requests with
fax of 30 April 2004. A third auxiliary request was
filed during the oral proceedings.

The independent clainms 1 thereof read as foll ows:

(a) Main request

"1l. A distributor device for use in an al um ni um
casting operation to direct the flow of nolten
alumniuminto a nmould, the distributor device
including a rigid, substantially bow -shaped
receptacle (2) of a refractory material having a
base nenber (4) and a peripheral wall (6) that
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extends upwards fromthe base nenber, said
receptacle having an inlet opening (8) towards the
upper end thereof and at | east one outlet opening
(14) towards the base thereof, wherein the outlet
opening (14) is provided in the peripheral wall
(6), the device being constructed and arranged
such that in use, nolten alum nium poured into the
di stributor device through the inlet opening (8)
is redirected by the distributor device and fl ows
substantially horizontally outwards into the nould
t hrough said outlet opening (14); characterised in
t hat the upper surface of the base nmenber (4) is

i nclined downwards towards the or each outl et
opening (14)."

(b) first auxiliary request

"1l. A distributor device for use in an al um nium
casting operation to direct the flow of nolten
alumniuminto a nould, the distributor device
including a rigid, substantially bow -shaped
receptacle (2) of a refractory material having a
base nenber (4) and a peripheral wall (6) that
extends upwards fromthe base nenber and incl udes
two side wall menbers (10) and two end wal |
menbers (12), said receptacle having an inlet
opening (8) towards the upper end thereof and at
| east one outlet opening (14) in each of said end
wal | nmenbers (12) towards the base thereof, the
devi ce being constructed and arranged such that in
use, nolten al um ni um poured into the distributor
device through the inlet opening (8) is redirected
by the distributor device and flows substantially
hori zontally outwards into the nmould through said

1421.D
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(c)

(d)
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at | east one outlet opening (14); characterised in
t hat the upper surface of the base nenber (4) is

i nclined downwards towards the or each outl et
opening (14)."

second auxiliary request

A distributor device for use in an al um ni um
casting operation to direct the flow of nolten
alumniuminto a nould, the distributor device
including a rigid, substantially bow -shaped
receptacle (2) of a refractory material having a
base menber (4) and a peripheral wall (6) that
extends upwards fromthe base nenber, said
receptacle having an inlet opening (8) towards the
upper end thereof and at | east one outlet opening
(14) towards the base thereof, wherein the outlet
opening (14) is provided in the peripheral wall
(6), the device being constructed and arranged
such that in use, nolten alum nium poured into the
di stributor device through the inlet opening (8)
is redirected by the distributor device and fl ows
substantially horizontally outwards into the nould
t hrough said at | east one outl et opening (14);
characterised in that the upper surface of the
base nenber (4) is inclined downwards towards the
or each outlet opening (14) and has an angl e of
inclination of |less than or equal to ten degrees.”

third auxiliary request
A distributor device for use in an al um ni um

casting operation to direct the flow of nolten

alumniuminto a nould, the distributor device
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including a rigid, substantially bow -shaped
receptacle (2) of a refractory material having a
base menber (4) and a peripheral wail (6) that
extends upwards fromthe base nenber and incl udes
two side wall nmenbers (10) and two end wal l
menbers (12), said receptacle having an inlet
opening (8) towards the upper end thereof and at

| east one outlet opening (14) in each of said end
wal | nmenbers (12) towards the base thereof, the
devi ce being constructed and arranged such that in
use, nolten al um ni um poured into the distributor
device through the inlet opening (8) is redirected
by the distributor device and flows outwards into
t he moul d through said outl et openings (14);
characterised in that the separation of the side
wal | menbers (10) increases towards the ends

t hereof . "

In the oral proceedings before the board - held on
8 June 2004 - the appellant essentially argued as
fol |l ows:

the problemto be solved by the invention is to
enhance the flow distribution towards the cool ed
side walls of a distributor device for use in an

al um ni um casti ng operation;

the flow within the distributor device should be
smooth and | am nar even if the liquid al um nium

has nmonment um when entering the distributor device;
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- in contrast to the clained solution of the above
probl em (D1) teaches no snooth, horizontal flow
and since the bottomof its container is |ower
than the outl et openings even an upward novenent
IS necessary to reach the outlet opening;

- (D2) discloses a tundish in an iron and steel
casting apparatus which ainms at enhancing the
residence - tinme of the liquid netal to separate
slag fromliquid netal; in contrast to the clained
subj ect-matter according to (D2) the liquid netal
flows vertically in and out of the tundish and a
base menber inclined downwards towards the or each
out | et openi ng cannot be seen from (D2);

- sumari zing, the subject-matter of the main and
first/second auxiliary request is novel and

i nventive;

- Wi th respect to the subject-matter of the third
auxiliary request no detailed argunents are to be
presented to the board since the board in its
communi cation preparing the oral proceedi ngs was
positive with respect to the third auxiliary
request.

The appel | ant requested that the decision under appeal
be set aside and that a patent be granted on the basis
of either:

(1) his main request filed with letter dated
30 April 2004,
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(2) or his first or second auxiliary requests filed on
t he sane day;

(3) or his third auxiliary request filed during the
present oral proceedings.

Reasons for the Decision

1421.D

The appeal is adm ssible.

Unity of invention (Article 82 EPC)

By the rewording of the new sets of clains of the main
and first to third auxiliary requests the requirenents
of Article 82 EPC are fulfilled since these requests

relate to one independent claimeach and relate to one

i nvention only.

Under these circunstances the ground for refusal of the
application is nmet and the crucial issues to be decided
are novelty and inventive step in the light of (Dl) and
(D2).

Novel ty

Clains 1 of the main and first to third auxiliary
requests define novel subject-matter since neither (D1)
nor (D2) disclose all features thereof, nanely an upper
surface of the base nenber inclined towards the or each
outlet opening (main and first auxiliary request), in
particular restricted to an angle of inclination of

| ess than or equal to ten degrees (second auxiliary
request) and with respect to the third auxiliary
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request the separation of the side wall nenbers

i ncreasing towards the ends thereof, see (Dl1) in
particular Figures 2 and 3, reference signs "8" for the
base nenber and "10" for the outlet opening(s) and see
(D2), in particular Figures 1 and 8, reference signs
"150" and "120/ 122" for the vertical in- and out-flow
of liquid netal.

| nventive step

Mai n request and first/second auxiliary requests

The subject-matter of clainms 1 of the main request and
the first/second auxiliary requests solves the problem
set out by the appellant, nanely the provision of a
smooth and |am nar flow of the liquid alumniumw thin
the distributor device, by the provision of a base
menber "inclined downwards towards the or each outl et
opening", inclined in particular "less than or equal to
ten degrees” so that the vertically entering liquid
alumniumis redirected wthin the distributor device
into a "substantially horizontal” flow - which is
snooth and | am nar being a requisite for successful

casting of al um nium

According to the originally filed docunents - in the
foll owi ng WO- A1-01/ 10584 is addressed - see page 3,
lines 25 to 27, and page 8, lines 26/27, an inclined
base nenber serves the purpose of good drai nage.
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Whet her or not there existed a drainage problemin (D1)
- seen as the nearest prior art docunent - it is

i medi ately clear for a skilled person what had to be
done for inproving any drai nage problem nanely to make
the bottom "8" higher than the outlet opening(s) "10"
of (D1), for exanple as done in (D2), see in particular
Figures 1 and 8 and the step(s) provided for in the
bott om nenber of the distributor device - in (D2) being
named "tundi sh", however, serving the sane purpose,
nanely to distribute and redirect liquid netal which is
vertically poured into the distributor device/tundish -
whi ch step(s) clearly enhance drai nage of the

di stri butor device/tundi sh.

It can be summarized that in the prior art drai nage
probl ens were al ways solved by an inclined base nenber
or by the equival ent neasure of different |evels

bet ween the base nmenber and its outlet(s).

Claim1 of the main request or the first/second
auxiliary requests each relates to the provision of an
i nclined base nenber which is rendered obvious by the
general technical know edge dealt with in the
application itself and the teachings of (Dl/D2).

Havi ng an inclined base nenber in a distributor

devi ce/tundi sh not only solves the drai nage problem
but also |eads for a skilled person to a snooth fl ow of
liquid netal in it, possibly obviating turbul ences and
enabling the separation of slag and liquid netal.

Appellant's findings with respect to the background of
the provision of an inclined base nenber go beyond the
i nformati on derivable fromthe application as filed and
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cannot therefore reason an inventive step based on this

f eat ure.

In claim1 of the second auxiliary request the
inclination is restricted to equal or less than ten
degrees; again this feature has to be seen in the |ight
of the table of page 7, colum "Preferred angle" and
line "Base Angle (A)", disclosing a range between "0°-
10°", thereby weakening appellant's argunents with
respect to the interrelationship between the specific
inclination angle of 10° and its results, nanely

saf eguarding a snooth and lam nar flow of liquid

alumniumin the distributor device.

The above considerations result in the findings that

t he board cannot accept the existence of an inventive
step of the subject-matter of claim1l of the main
request and the first auxiliary request - being only
different fromthe main request in its nodified
preanbl e prescribing at | east one outlet opening - and
the second auxiliary request so that these requests are
not allowable (Article 56 EPC)

Third auxiliary request

Claim1 thereof is characterized by the feature "t hat
the separation of the side wall nenbers (10) increases
towards the ends thereof” |ending the device a bi-
concave shape, see WO Al-01/10584, page 7, first line,
and Figures 1 to 3, 7a and 8/09.

As can be seen fromFigures 7a/7b this feature
determ nes the flow pattern towards the cool ed side
wal I's of the distributor device both in a vertical and
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hori zontal plane as indicated by arrows "32" in these
figures.

As set out in the board' s conmmunication preparing the
oral proceedings before the board, the subject-matter

of claim1l1l is novel and inventive with respect to the
prior art to be considered, nanely (Dl1) and (D2), since
the clained configuration is not known/rendered obvious,
but rather has to be seen as a contribution to the

prior art requiring inventive endeavour within the
nmeani ng of Article 56 EPC. Claim1l1l is therefore

al | owabl e.

The dependent clains 2 to 14 relate to enbodi nents
t hereof and are al so al |l owabl e.

The description submtted in the oral proceedings
before the board is consistent wwth the clains, sets
out (D1) and (D2) as the relevant prior art and the
problemto be solved by the clainmed invention and is
suitable for grant in conbination with the draw ngs
originally filed.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent with the follow ng docunents:

(1) dains 1to 14 filed during the oral proceedi ngs;

(2) Anmended description pages 1 to 10 filed during the
oral proceedings;

(3) Figures 1 to 9 as originally filed.

The Regi strar: The Chai r man:

A. Counillon C T. WIson
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