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Summary of Facts and Subm ssi ons

VI .
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Eur opean patent application No. 93 117 371.0 was filed
on 27 Cctober 1993 and published under No. EP-A2-0 597
318.

The Exam ning Division issued a first decision on
14 January 2000 refusing the application on the ground
that the subject-matter of clainms 1 and 2 | acked an

i nventive step.

The applicant appealed this decision wwth letter dated
22 February 2000, and filed anended sets of clains of

mai n and auxiliary requests .

On 11 July 2000 the Exam ning Division maki ng use of
its power under Article 109 EPC rectified the decision
dated 14 January 2000 and refunded the appeal fee.

In a comuni cation dated 19 February 2001 the Exam ni ng
Division informed the applicant that the decision of

14 January 2000 had been rectified because of an error

i n designation of the docunents D1 and D2, resulting in
t he docunents being interchanged. The Exam ning
Division further indicated that it considered that the
clainms of the main request |acked an inventive step and
that the clainms of the auxiliary request infringed
Article 123(2)EPC.

Wth letter dated 15 June 2001 the applicant cancelled
the previous main request and naintained its auxiliary
request with sonme anmendnents to claiml as the new nmain

request. In the event that the Exam ning Division
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intended to refuse the application oral proceedings
wer e request ed.

Wth a notice dated 8 October 2002 the applicant was
summoned to the oral proceedi ngs schedul ed on
3 Decenber 2002.

By a tel ephone call on 2 Decenber 2002 nentioned in the
file the applicant "was inforned that the oral
proceedi ngs on 4 Decenber 2000(sic) will take place in
t he PschorrHofe building..."

The m nutes of the oral proceedings indicate that these
proceedi ngs took place on 3 Decenber 2002, and that the
applicant did not appear despite having been duly

sunmmpned.

The decision was given to refuse the application, the
witten decision stating that it was for |ack of

i nventive step.

Wth letter dated 16 April 2003 the applicant filed a
noti ce of appeal against this decision and requested
t hat the decision be set aside. A substanti al
procedural violation was all eged based on the non
observance of Rule 71(1) EPC which provides that at

| east two nonths' notice nust be given before the oral
proceedi ngs unless the parties agree to a shorter
period. It was further requested that in view of the
ci rcunst ances and especially that the Exam ni ng

Di vision had al ready nmade and corrected one procedural
viol ation the case should be remtted to a different
Exam ning Division. A refund of appeal fees was
request ed.
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The appellant's representative insisted that he never
agreed to a shorter period than the prescribed two
nont hs and contested the assertion set out in the

m nutes of the oral proceeding according to which the
applicant's representative had "confirnmed repeatedly by
phone that they would cone".

Reasons for the Decision

0932.D

The appeal is adm ssible.

It is apparent that the sumons dated 8 Cctober 2002 to
oral proceedi ngs on 3 Decenber 2002 does not conply
with the mninmumtime limt of two nonths required by
Rule 71(1) EPC. In accordance with this Rule at |east
two nonths' notice of the sumons nust be given unl ess
the parties agree to a shorter period.

In the present case there is no evidence on the file
that the appellant's representative agreed to a shorter
period of notice. The Board notes that the m nutes of
the oral proceedings state that the applicant "had been
duly summoned” and that the representative had
"confirmed repeatedly by phone that [he] would cone",
but the appellant contests this and states that the
date was fixed wi thout his agreenent and that he never
agreed to the shorter period of notice. He also states
t hat he never confirmed that he would attend the oral
proceedi ngs. He draws attention to the mnute of a

tel ephone call to his secretary the day before the date
of the hearing in which the first exam ner stated that
t he hearing woul d take place in the PschorrHofe
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bui l di ng; the secretary is quoted as having
"subsequently confirned that the person attendi ng had

received this informati on".

Dealing first with the mnute of the tel ephone call,
the Board notes that this is rendered confusing by the
fact that it gives the wong date for the hearing -

4 Decenber instead of 3 Decenber - and indeed even
gives the wong year, 2000 instead of 2002. Nor does it
state that the representative would be attending, but
rather that he had received the information on the

| ocati on. The Board accordingly attaches no
significance to the contents of this m nute.

Nor do the mnutes of the oral proceedings prove that
the representative agreed to a shorter period of notice.
The statenent that the representative had "confirned
repeatedly by phone that [he] would cone” is not
supported by any docunentary evidence, or as noted

above by the phone call the day before the hearing.

Moreover, the file contains no evidence that the
representative and the exam ning division ever

di scussed a shorter period of notice, or that the
representati ve assented to a shorter period, either
explicitly at the tinme of appointing the hearing or
inplicitly by attendi ng the hearing.

The Board observes that, as held in decision T 111/95
(not published), the onus of proving that agreenent on
a shorter period for notice was reached lies with the
Exam ning Division as the party making the claim On
the facts of the present case it has failed to do so.
This failure constitutes a substantial procedural
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violation justifying both a remttal to the first
instance and a refund of the appeal fee.

8. Finally, the Board notes that this is the second appeal
on the present case. In the first appeal, the decision
was rectified by interlocutory revision and the appeal
fee refunded. The Board accordi ngly suggests that it
woul d be appropriate to change the conposition of the

exam ni ng di vi si on.
9. Since the appeal is allowable and a substanti al
procedural violation has occurred, the Board deens it

equitable to order reinbursement of the appeal fees in
accordance with the Rule 67 EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The matter is remtted to the first instance with the
order to resune proceedi ngs at the stage reached prior
to the sutmmons of 8 COctober 2002.

3. The appeal fee is refunded.
The Regi strar: The Chai r man:
D. Magliano A S Cdelland
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