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Summary of Facts and Subm ssi ons

2504.D

Appeal was | odged by the Patentee on 20 June 2003

agai nst the decision of the Qpposition Division
revoki ng European patent No. 0 598 017 following filing
of two oppositions.

The deci sion under appeal was based on Clains 1 to 6 of
a main request and Clains 1 to 3 of an auxiliary
request. Claim 1l of the main request read as foll ows:

"Use of (a) from10 to 100 percent by weight of at

| east one ultra |ow density |inear ethylene copol ymer

i nterpolynerized fromethylene and at | east one al pha-
olefin in the range of GCs-Cypo and having a density of
from0.89 to 0.915 g/cn?, and a nelt index of |ess than
10.0 g/ 10 mnutes, and (b) fromO to 90 percent by

wei ght of at | east one polyner selected fromthe group
consisting of a linear copolyner of ethylene and a Gs-
Cis- al pha-ol efin having a density of greater than 0.916
g/cn? and a melt index of from0.1 to 10 g/ 10 ninutes, a
hi gh-pressure | ow density pol yethyl ene having a density
of fromO0.916 to 0.930 g/cn? and a nelt index of from
0.1 to 10 g/ 10 m nutes and et hyl ene-vinyl acetate

copol ymer having a weight ratio of ethylene to vinyl
acetate from2.2:1 to 24:1 and a nelt index of fromO.2
to 10 g/10 mnutes; in a heat seal layer (1) of a film
structure for a pouch container to broaden the hot tack
sealing range to a heat sealing range of from70°Cto
140°C, wherein the hot tack strength is at least 1.0
Ninch (39.4 NNm, which filmstructure may optionally
conpri se
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(I'l') at least one layer of a linear |ow density

et hyl ene- G- Cig- al pha-ol efi n copol yner having a
density of from0.916 to 0.935 and a nelt index of
fromO0.1 to 10 g/ 10 m nutes, the filmstructure
having a hot tack strength initiation tenperature
of | ess than 100°C as neasured according to the
net hod described in Exanple 25."

L1l The Opposition Division held that Claim1 according to
the main request did not conply with the requirenents
of Article 123(2) EPC because the feature "to broaden
the hot tack sealing range to a heat sealing range of
from70°C to 140°C, wherein the hot tack strength is at
least 1.0 Ninch" did not have a basis in the
application docunents as fil ed.

| V. Wth the Statenent of the grounds of appeal filed on
1 Septenber 2003, the Appellant resubmtted the two
sets of clainms according to the main and the auxiliary
requests underlying the decision under appeal and filed
four further sets of clainms, as well as an affidavit of
LI oyd Kovacs dated 28 August 2003.

V. At the oral proceedings held on 20 Cctober 2004, the
Appel lant re-filed the afore-nentioned six sets of
clainms as basis for a main request and five auxiliary

requests, thus clarifying their respective ranking.

Claim1l of the main request is identical to Claim1l of
the main request on which the decision under appeal was
based.

Claim1l of the first auxiliary request corresponds to
Claim1l of the nmain request, with the exception that

2504.D
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the feature regarding the hot tack sealing range was
anmended to read "to broaden the tenperature range over
whi ch a hot tack strength of at least 1.0 Ninch
(39.4 NNm is achieved, wherein the hot tack strength
i s neasured over a heat sealing range of from70°C to
140°C

Claim 1 of the second auxiliary request corresponds to
Claim1l of the main request, with the exception that,
at the end of the claim the filmstructure was not
further defined as "having a hot tack strength
initiation tenperature of |ess than 100°C as neasured
according to the nmethod described in Exanple 25" but

i nstead, as "having a hot tack strength of at | east

1 Ninch (39.4 Nnm as neasured at a seal bar
tenperature of 110°C and at a sealing tinme of |ess than
0.2 seconds according to the nethod described in
Exampl e 26".

Claim1l of the third auxiliary request corresponds to
Claim 1 of the second request, with the exception that
the feature regarding the hot tack sealing range was
anended to read "to broaden the tenperature range over
whi ch a hot tack seal of a hot tack strength of at
least 1.0 Ninch (39.4 NNnm) is achieved, wherein the
hot tack seal strength is nmeasured over a heat sealing
range of from70°C to 140°C

Claim1 of the fourth auxiliary request corresponds to
Claim 1l of the second request, with the exception that
the upper limt of the heat sealing range is 130°C

i nstead of 140°C,



S o4 T 0664/ 03

Claim1l of the fifth auxiliary request corresponds to
Claim1l1l of the third request, with the exception that
the upper limt of the heat sealing range is 130°C

i nstead of 140°C,

A/ The Appellant's argunents may be summari sed as fol | ows:

- In the light of the information in the description
of the opposed patent, the person skilled in the
art would not interpret the feature "to broaden
the hot tack sealing range to a heat sealing range
of from70°C to 140°C (or 130°C)" in the sense
that the tenperature range of from70°C to 140°C
(or 130°C) was the range to which the hot tack
seal i ng range was broadened to.

- The skilled person would rather interpret that
feature as "to broaden the tenperature range over
whi ch a hot tack seal strength of at |east
1.0 Ninch is achieved, wherein the hot tack seal
strength is neasured over a heat sealing range of
70°C to 140°C (or 130°Q)".

- This interpretati on was based on the description
as filed, in particular Exanple 25, Tab. VIII and
Figure 7 and 8 and would justify a correction
under Rul e 88 EPC

VI, The Respondents' submi ssions were essentially the
f ol | owi ng:

- The conditions for correction under Rule 88 EPC
were not nmet, because neither did granted Caiml,
and especially the feature concerning the

2504.D
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broadeni ng of the hot tack sealing range, conprise
an obvious error, nor was there an apparent

inconsistency of this feature with the description.

- The obvious interpretation of the clains was that
made by the Opposition Division.

- The different interpretation given by the
Appel | ant was obj ecti onabl e because it departed
fromthe primary neaning of the words in the
cl ai ns.

- The amended cl ainms according to the nmain and the
first three auxiliary requests still contravened
Article 123(2) EPC since there was no disclosure
in the application docunents of neasuring the hot
tack sealing strength over the tenperature range
of from70°C to 140°C

- Regarding Claim1 of the auxiliary requests four
and five, it was an inproper generalisation to
t ake the nmeasurenent range of from70°C to 130°C
out of the context of Exanple 25.

The Appel l ant requested that the decision under appeal
be set aside and that the case be remtted to the
Qpposition Division for further prosecution under
Article 100(b) and 100(a) EPC, on the basis of the main
request or, alternatively of anyone of the five
auxiliary requests all submtted during the oral

pr oceedi ngs.

The Respondents requested that the appeal be di sm ssed.
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Reasons for the Deci sion

1.2

1.3

2504.D

Mai n request

It is conmon ground that the phrasing "to broaden the
hot tack sealing range to a heat sealing range of from
70°C to 140°C, wherein the hot tack strength is at
least 1.0 Ninch" was not contained in the application
docunents as fil ed.

Wth the above feature, Claim1l1l can be literally
interpreted as being essentially directed to the use of
a defined ultra I ow density |inear ethylene copol yner
(ULDPE) in a heat seal layer with the result that the
hot tack sealing range of the film structure conprising
that heat seal |ayer is broadened as conpared to the
case where such ULDPE is not used. More specifically,
the hot tack sealing range of the filmstructure shal
be broadened to cover the (entire) heat sealing range
of from70°C to 140°C. As indicated in the decision
under appeal and not refuted by the Appellant, there is
no basis in the application docunents as filed for a
hot tack sealing range of a ULDPE heat seal |ayer of
from70°C to 140°C

The question is therefore as to whether, in the |ight
of the description as originally filed and, if
necessary, using comon general know edge, the skilled
person would give to this feature a different
interpretation that conplies with the requirenents of
Article 123(2) EPC. In this respect, the Appellant
referred to the text of Exanple 25 where it is
indicated that "the tenperature between Hot Tack T; and
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t he tenperature of maxi num Hot Tack Strength indicates
the size of the hot tack sealing range", the Hot Tack
Initiation Tenperature ("Hot Tack T;") being "the | owest
tenperature at which a seal is forned. A seal force of
1.0 Ninch (39.4 NNm was selected as the force
required to forman adequate seal, and therefore, Hot
Tack Ti is found at a force of 1.0 Ninch (39.4 Nm."
(page 25, lines 28 to 31 and page 26, lines 5 to 6).

The Board notes that the test data shown in Table VIII
reveal that the hot tack sealing ranges for the tested
sanpl es are indeed narrower than the range of 70°C to
140°C stipulated in aim1l. However, this fact does
not mean that Exanple 25 is in contradiction with the
wording of laiml. In fact, it is not unusual in the
art to fornulate a O ai mwhich enconpasses the exanpl es
but which is not restricted to these only. Thus, based
on the description, including Exanple 25, the skilled
person woul d not have any reason to suspect that the
feature "to broaden the hot tack sealing range to a
heat sealing range of from70°C to 140°C' was to be
interpreted differently fromits literal neaning.

Finally, at the oral proceedings, the Appellant

menti oned that the Hot Tack Seal Initiation Tenperature
Ti was a new paraneter coined by the Appellant upon the
di scovery of a relationship between the hot tack
initiation tenperature and the density of the polyner
used for nmaking the heat seal l|layer. As a consequence,
the term"hot tack seal range"” is also new. In such a
case, there is no general common know edge on which the
skilled person may fall back in order to interpret the
wor di ng of C aim 1.
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The Board does not ignore the affidavit by M Kovacs,
in which it is asserted "that the clainms do not nean
that the ethylene copolynmer has a heat seal of at |east
1.0 Ninch (39.4 N) when sealing is carried out at a
t enperature anywhere within a wi ndow as broad as the
range of from70°C to 140°C' (see point 11 of the
affidavit). However, he has not given any expl anation
as to why such feature would not be technically
feasible. As is observed above, there is no direct and
unanbi guous support for M Kovacs' allegation in the
patent in suit, even when the general common know edge
inthis field is taken into consideration.

As a corollary to the above, the Board holds that the
skilled person has no reason to interpret the wording
of Claiml other than literally. Caim1 therefore does
not neet the requirenments of Article 123(2) EPC for the
reasons given in points 1.1 and 1.2 above.

First auxiliary request

In Caim1 of this request, the hot tack sealing
feature di scussed above is anended to read "to broaden
the tenperature range over which a hot tack strength is
at least 1.0 Ninch (39.4 Nm is achieved, wherein the
hot tack strength is neasured over a heat sealing range
of from70°C to 140°C'. According to the Appellant, the
basis for this feature could be found in the original
description, page 2, lines 18 to 22; page 4, lines 17
to 19, Exanple 25 and Figures 7 and 8.

The Board notes that the description at page 2,
lines 18 to 22 is not directed to any aspects of the
al l eged invention but to the hot tack seal initiation
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tenperatures and sealing range of prior art
pol yethylene filnms. This information is therefore not
suitable to support the Appellant’'s case.

At page 4, lines 17 to 19, it is nentioned that "a
surprising feature of the pouch's filmstructure of the
present invention is the films broad heat sealing
range. Generally, the heat sealing range of the film
structure can be from70°C to 140°C'. Since "a heat
sealing range" is not necessarily the range of

t enperatures over which the hot tack strength is
neasured, this passage cannot be consi dered as support
for the feature "wherein the hot tack strength is
nmeasured over a heat sealing range of from70°C to
140°C".

Finally, in Exanple 25, the hot tack strength is
nmeasured over the tenperature range of from70°C to
130°C (see in particular page 24, line 35). There is no
basis for the feature of conducting the neasurenents to
an upper limt of 140°C. Nor can Figures 6 to 8 provide
additional information since they are only graphic
illustrations of sonme of the data obtained according to
Exanpl e 25 (see page 26, lines 3 to 7). As a
consequence, the anmendnent to Caim1l of the first
auxiliary request contravenes Article 123(2) EPC.

The Board, for the follow ng reasons, does not concur
with the Appellant that this amendnment of Caiml
shoul d be accepted under Rule 88 EPC, as a correction
to the wording of Claim1l as granted.

Assumi ng that such a request for correction could be
admtted at this stage - which is highly disputable -
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Rul e 88 EPC provides that if such request concerns the
description, clainms or draw ngs, the correction nust be
obvious in the sense that it is imediately evident

t hat nothing el se nust have been intended than what is
of fered as correction. Furthernore, in the decision

G 3/89 (Q EPO 1993, 117), the Enlarged Board of

Appeal specified that, for a correction under Rule 88,
second sentence EPC, to be allowed, the respective part
of the European patent nust contain such an obvi ous
error that a skilled person was in no doubt that the
feature concerned cannot be neant to read as such. If,
on the other hand, it was doubtful whether that feature
was incorrectly defined, then a correction was rul ed
out (see point 5 of the decision).

In the present case, the wording in CCaim1 "to broaden
the hot tack sealing range to a heat sealing range of
from70°C to 140°C, wherein the hot tack strength is at
least 1.0 Ninch" is conprehensible inits literal
sense and a different interpretation does not inpose
itself in view of the description and/or the common
general know edge (see points 1.2 to 1.6 above). Even
if the Board considered an interpretation of granted
Claim1 in the broader context of the description, it
was at | east doubtful that the skilled person would
come to the conclusion that the feature in question was
incorrectly defined in that claim Therefore, the
precondition for correction under Rule 88, second
sentence EPC is not net.

Second auxiliary request

Claim1l of this request includes the feature "to
broaden the hot tack sealing range to a heat sealing
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range of from70°C to 140°C'. It is therefore not
all owabl e for the sane reasons as for Claim1 of the

mai n request.

Third auxiliary request

The reasoning for Aaim1l1 of the first request applies
mutatis nutandis to Claim1l of this request which
includes the feature "to broaden the tenperature range
over which a hot tack seal of a hot tack seal strength
of at least 1.0 Ninch (39.4 Nm is achieved, wherein
the hot tack seal strength is neasured over a heat
sealing range of from70°C to 140°C’

Fourth auxiliary request

Claim1 of this request includes the feature "to
broaden the hot tack sealing range to a heat sealing
range of from70°C to 130°C'. Thus, conpared to the
corresponding feature in Claim11 of the main request,
the upper limt of the heat sealing range is 130°C

i nstead of 140°C. The reasoning for Cdaim1l of the main
request therefore applies nmutatis nutandis to Claim1l
of this request since there is no basis in the
application docunents as filed for a hot tack sealing
range of a ULDPE heat seal |ayer of from70°C to 130°C

Fifth auxiliary request

Claim1l1l of this request is identical to Caim1l of the
third auxiliary request, with the only difference that
"the hot tack strength is neasured over a heat sealing
range of from70°C to 130°C
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6.1 It is common ground that the only disclosure in the
description indicating hot tack strength neasurenents
over the tenperature range of from70°Cto 130°Cis in
Exanpl e 25. The question is therefore as to whet her,
based on this exanple alone, a generalisation can be
made in the sense that the use of from10 to 100
percent by weight of a ultra |ow density |inear
et hyl ene copol yner as defined in Claiml results in
br oadeni ng the tenperature range over which a hot tack
strength of at least 1.0 Ninch (39.4 NNm is achieved.

6.2 The Board accepts the Appellant's subm ssion presented
during the oral proceedings and understands the
broadeni ng of the hot tack sealing range as relative to
a standard using a commercially available filmsuch as
the "SCLAI RFI LM SM 3" nentioned in the description, at
page 11, lines 19 to 23. This standard is tested as
Conparative Sanple 3 in Exanple 25. The test results
for this standard and a nunber of sanples according to
the alleged invention are listed in Table VI
(page 25). These test data show that not all sanples
made with the use of an ULDPE as defined in Claim1l
have a hot tack seal range broader than that of the
af ore-nmenti oned standard. |ndeed, for Sanple 2A, nade
according to the alleged invention, this range is
bet ween 105°C to 120°C while it is between 104.5°C to
120°C for the Conparative Sanple 3. This observation is
in agreenment with the Appellant's subm ssion of
17 Novenber 2000, which was confirnmed at the ora
proceedi ngs before the Board. Example 25 thus cannot
serve as a basis for the contention that, as a general
rule, the hot tack sealing range is broader (relative
to a standard) when an ULDPE as defined in Claiml is
used in a heat seal layer of a filmstructure. As a

2504.D
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consequence, the Board holds that the anmended Claim1l
of this request |acks support in the application
docunents as originally filed, and thus contravenes
Article 123(2) EPC

6.3 The above conclusion is not invalidated by the
Appel l ant' s argunent that Sanple 2A was not an exanple
according to the alleged invention because it did not
exhibit the desired broadening of the hot tack sealing
range (see also letter of 17 Novenmber 2000, page 12,
| ast paragraph). The inappropriateness of this argunent

is apparent fromthe fact that the filmstructure of
sanple 2A is enconpassed by the wording of Caiml.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G RoOhn P. Kitznmantel
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