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Summary of Facts and Subm ssi ons
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The applicant | odged an appeal against the decision of
the Exam ning Division to refuse the European patent
application 99 202 168. 3.

The Exam ning Division held that claim1l of the

di vi sional application conprised subject-matter which
was not directly and unanbi guously derivable fromthe
parent application 94 930 051.1 as filed (=WO A-
95/11202) so that claim1l contravened Article 76(1) EPC

Wth a comruni cation dated 26 August 2004 annexed to
the summons for oral proceedings the Board presented
its provisional opinion that the subject-matter of
claiml did not neet the requirenents of Article 76(1)
EPC.

Oral proceedings before the Board of Appeal were held
on 25 Novenber 2004.

(1) The appel |l ant requested that the decision
under appeal be set aside and the
application be remtted to the first
i nstance for further prosecution on the
basis of the clains 1-8 according to the
mai n request as filed on 25 Novenber 1999
with letter of 22 Novenber 1999. As an
auxiliary request it was requested that the
application be remtted to the first
i nstance for further prosecution on the
basis of the anendnent to claim1l as filed
on 26 Cctober 2004 with letter of 22 Cctober
2004.
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(1i) Independent claim1l according to the main
request as filed on 25 Novenber 1999 reads
as foll ows:

"1. dass sheet bending apparatus (20) conpri sing:
| oner and upper deformable nolds (22, 44) that oppose
each other and receive a heated gl ass sheet to be bent;
each deformable nold (22, 44) including a plurality of
nol d menbers (24, 46) that are engageable with the
gl ass sheet and are novable with respect to each other
to bend the glass sheet; |ower and upper |inkages (26,
48) that respectively extend between the nold nenbers
(24, 46) of the | ower and upper deformable nolds (22,
44) to control novenent thereof with respect to each
ot her; an actuating nmechani sm (154) that noves the
| i nkages (26, 48) of the |lower and upper deformable
nmol ds (22, 44) to bend the glass sheet; the invention
bei ng characterized by:

the linkage (26) of the |lower deformable nold (22)
having a fixed center connection (162) and al so havi ng
novabl e end connections (156); the |inkage (48) of the
upper defornmable nold (44) having a center support (166)
and al so havi ng novabl e end connections (158); the
actuating nechanism (154) including flexible nenbers
(170, 172) connected to the novabl e end connections
(156, 158) of the |inkages (26, 48) of the |ower and
upper deformable nolds (22, 44); the actuating
mechani sm (154) havi ng wheels (174, 176) that receive
the flexible nmenbers (170, 172); the actuating
mechani sm (154) including first and second rotary
actuator nmenbers (180, 182); a first actuator (178)
that rotatively drives the first rotary actuator nenber
(180); a second rotary actuator (184) that connects the
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first and second rotary actuator nenbers (180, 182) and
is operable to selectively prevent or provide relative
rotation therebetween; the wheels (174) that receive
the flexible nmenbers (170) connected to the novabl e end
connections (156) of the |inkage (26) of the |ower
deformabl e nold (22) being fixed on one of the rotary
actuator nmenbers (180); the wheels (176) that receive
the flexible nmenbers (172) connected to the novabl e end
connections (158) of the |inkage (48) of the upper

def ormabl e nmenber (44) being fixed to the other rotary
actuator menber (182); the center support (166) for the
I i nkage (48) of the upper deformable nold (44) having a
wheel assenbly (186) including a connection (160)
thereto and having a pair of flexible nenbers (196)

wr apped in opposite directions about the wheel assenbly
(186); and the center support (166) for the |inkage (48)
of the upper deformable nold (44) also having a pair of
wheel s (198, 200) respectively nmounted by the first and
second rotary actuator menbers (180, 182) and
respectively receiving the flexible nenbers (196) of

t he wheel assenbly (186) in oppositely wapped

di rections such that operation of the first actuator
(178) rotates the wheels (174, 176) to nove the

fl exible menbers (170, 172) and to nove the end
connections (156, 158) of both linkages (26, 48) to
performthe bending of the glass sheet between the

| oner and upper deformable nolds (22, 44), while
operation of the second actuator (184) rotates the
wheel s (174, 176) to nove the flexible nmenbers (170,
172) to nove both end connections (158) and the center
support connection (166) of the |inkage (48) of the
upper deformable nold (44) to provide novenent that
changes the spacing between the | ower and upper

def ormabl e nol ds (22, 44)."
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(iii1) Independent claim1l according to the
amendnments of the auxiliary request as filed
on 26 Cctober 2004 differs fromclaim1 of
the main request in that the bold printed
terns "noveabl e" have been del eted fromthe

f eature "noveabl e end connecti ons".

The appel | ant argued essentially as foll ows:

The subject-matter of claim1 of the main request is
directly and unanbi guously derivable fromthe parent
application as originally filed. Al though there is no
explicit disclosure in the parent application it
inplicitly discloses to the skilled person that the
subject-matter of claim1 fornms a separate entity which
could be used outside the context of the invention of
the parent application. The decision T 545/92 cited in
the Guidelines CGVI, 9.4, which was referred to by the
Exam ni ng Division concerns a divisional application
and the decisive question to be answered in this case
was whet her a tank was disclosed in the original
application as being i ndependent of specific features
of the whole apparatus. In this decision it was
accepted that it is sufficient that "the skilled person
unanbi guously conprehends ... that a technical problem
is solved by utilising the circulation tank of

figures 9 and 10. It is obvious to himthat it is the
structure of the tank per se ... and that such an
effect is not necessarily dependent upon ... a
particular structure of the remaining parts of the
desul phuri sati on apparatus” (see paragraph 3.1 of the
reasons). The term "obvious” used in this decision has
to be interpreted as neaning inplicit. Furthernore, it
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was regarded as significant by the Board that there was
no explicit statement that the subject-matter could not
be used outside the context of the invention of the
parent application. In the present parent application
there is no explicit statenment that the subject-matter
of claim1l could not be used separately fromthe other
features of the invention of the parent application.
The skilled person woul d understand fromthe disclosure
of the invention of the parent application as filed
(see page 5, line 32 to page 7, line 23 correspondi ng
to clains 13-15) that the features of the actuating
mechani sm or |inkage according to clainms 13-15 of the
parent application as filed can usefully be enployed in
gl ass sheet bendi ng apparatus enpl oyi ng def or mabl e

moul ds in general and not just in glass sheet bending
apparatus according to clainms 1-4 as filed. Furthernore,
t he actuating mechanismis shown in isolation in

figure 11 so that the skilled reader taking account of
t he description (page 10, lines 4-6; and pages 22,

line 4 to page 26, line 24) would expect that an
actuating nechani smwoul d be usable to provide a
desired effect regardl ess of the other details of the
structure on which it acts. According to decision

T 433/99, which al so concerns the om ssion of features
froma claim the inplicit disclosure extends to
features which the skilled person would regard as
"reasonabl e to assune” (see point 2.2 of the reasons).

Mor eover, according to the parent application another
object is to provide an inproved bending nethod as a
separate issue. The skilled person can derive fromthe
nmet hod clains 16-19 that the described actuating
mechani sm according to figure 11 is useful for carrying
out the nmethod which includes the sinmultaneous bending

2705.D



- 6 - T 0634/ 03

and novi ng the noul ds towards each other. From page 6,
lines 21-25 and frompage 7, lines 20-23 it is clear
that it is the actuating nechani sm which causes the

si mul t aneous bendi ng and adj ust ment of spaci ng between
t he opposed deformabl e nmoul ds. Any nechani cal |inkage
can be replaced by another well known |inkage and by
using his general know edge the skilled person would

al ways have an alternative for any |linkage. The
constant radius of curvature of the glass sheets is not
part of the said other object and therefore not
conprised in claim1. Therefore the subject-matter of
claim1 of the main request has a clear and unanbi guous
basis in the parent application as filed. The |inkages
shown in the preferred enbodi nents are novabl e al t hough
the text of the description does not state this.
Therefore, the addition of the term "noveabl e" which
specifies that the end connections (156, 158) are
noveabl e, does not extend beyond the disclosure of the
present application as filed or the parent application
as filed. The sanme argunments are valid with respect to
anended claim 1l of the auxiliary request whereby the
added term "novabl e" has been del et ed.

Reasons for the Deci sion

2705.D

Conpl i ance of claim1 of the divisional application
with Article 76(1) EPC

Mai n request

The appel | ant argued that the subject-matter of claiml

of the main request, which has been restricted to only
a part of the subject-matter as clained in the parent



1.1.2

1.1.3

2705.D

S 7. T 0634/ 03

application, is directly and unanbi guously derivable
fromthe parent application as originally filed as set
out in the Guidelines, CVI, 9.4 and thus neets the
requi renents of Article 76(1) EPC. However, the Board
cannot accept the appellant's argunents for the

foll ow ng reasons:

Claim 1 of the divisional application according to the
mai n request is based on the subject-matter of the
dependent clainms 13 to 15 of the parent application as
filed (see WO- A-95/11202, clains 13-15). Dependent
claim 13 refers back to dependent claim4 which itself
refers to claiml of the parent application as fil ed.

Claim 1 of the divisional application according to the
mai n request does not, however, contain the follow ng
features of claim1l of the parent application as filed:
"the linkage including connector links that are fixedly
connected to the nold nenbers and that have pivotal
connections to each other about axes that extend
parallel to the glass sheet throughout the bending

t hereof; the |inkage also including control |inks that
have respective pivotal connections to the connector

I i nks about axes that extend perpendicular to the gl ass
sheet throughout the bending thereof; the control I|inks
havi ng uni versal connections to each other" (see WO A-
95/11202, claim1l).

The skilled person conprehends fromthe introductory
part of the description of the parent application as
filed that the technical problemto be sol ved resides
in the provision of an apparatus for bending gl ass
sheets with a constant radius of curvature (see WO A-
95/ 11202, page 1, line 3 to page 2, line 9). This
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technical problemis solved by the subject-matter of
claiml of the parent application as filed. The gl ass
sheet bendi ng apparatus as defined in claim1l conprises
a deformable nould including a plurality of nould
menbers which are linked in a specific manner by

I i nkages that extend between the nmould nenbers to
control novenent thereof with respect to each other and
i ncl ude connector |inks which are fixedly connected to
t he noul d nenbers and have pivotal connections to each
ot her, the control |inks have universal connections to
each other and have respective pivotal connections to

t he connector links, said |inkages are noved by an
actuating nechani sm whereby the noul d nenbers of the
deformabl e noul d are noved in order to bend the gl ass

sheet with a constant radius of curvature.

In this context it is clear to the skilled person that
is not inportant as to how the actuating nmechani sm
works so long as it bends the glass sheet in said

def ormabl e nmoul d having the specific |inkage neans to
obtain the desired glass sheet with a constant radius

of curvature.

Thus, it is clear that the said specific |inkages and

| i nkage nmeans of claiml1 of the parent application
represent essential features of the glass sheet bending
apparatus and actually represent the "invention" of the
parent application. Consequently, these essenti al
features cannot be omtted fromthe subject-matter of
an apparatus claimin a divisional application. A glass
sheet bendi ng apparatus including the generalisation
that any |inkages m ght be used is thus not inplicitly
di scl osed and therefore extends beyond the content of

t he parent application as filed and thereby contravenes
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Article 76(1) EPC. As a further consequence the
appellant's argunents, that it would be obvious to the
skilled person that the features defined in dependent
clainms 13-15 of the parent application as filed could
be used in glass sheet bendi ng apparatus enpl oyi ng

def ormabl e nmoul ds in general, cannot be accepted.

Wth respect to the appellant's "obvi ousness" argunents
t he Board makes the follow ng remark. According to
current jurisdiction an "inplicit disclosure"” relates
solely to matter which is not explicitly nmentioned, but
is a clear and unanbi guous consequence of what is
explicitly nmentioned. Therefore, whilst common gener al
know edge nust be taken into account in deciding what
is clearly and unanbi guously inplied by the explicit

di scl osure of a docunment, the question of what nay be
rendered obvious by that disclosure in the |ight of
common general know edge is not relevant for the
assessment of what is inplied by the disclosure of that
docunent. These two questions have to be strictly
separated (conpare Case Law of the Boards of Appeal of
t he European Patent O fice, 4th edition, section

I11.A. 3.3, see decision T 823/96, reasons for the

deci sion, point 4.5, unpublished).

The appellant's argunents that figure 11 shows the
actuating nechanism 154 in isolation and that this
illustration and the description of the actuating
mechani sm i ndependently of the other parts of the

devi ce woul d suggest to the skilled reader that the
actuating nechani smwould be usable to control nould
menbers i ndependently fromthe use of the |inkage

i ncludi ng connector |inks and control |inks also cannot

be accept ed.
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First of all, although figure 11 reveals the actuator
mechani sm 154 in isolation the figure is stated to be
"a schematic viewillustrating an actuati ng nechani sm
that noves the |inkages to performthe bendi ng" (see
WO A- 95/ 11202, page 10, lines 4-6). Thus, the actuating
mechani sm has just been separated for the draw ngs for
conprehensi bility reasons. Secondly, all other draw ngs
1-10 and 12-16 concern the apparatus of figure 1
wherein the said specific |inkages are present and they
show details thereof along specific lines as indicated
in figures 1, 4 and 6 (see WD A-95/11202, figures 1-16).

Simlarly, the description of the parent application
does not support the appellant's argunents. The
counterpart of claim1l of the parent application as
filed refers to "an actuating nechani smof the
apparatus" (see WO A-95/11202, page 2, lines 26-29)
whereas all other parts of the description refer to
"the actuating nechanism' (see page 3, lines 21; page 4,
lines 19-20; page 5, line 33; page 6, lines 6-15 and
lines 21-26; page 9, line 11;) thereby inplying that
the said nore specifically described actuating
mechani sm shoul d be used in conbination with the pre-
descri bed gl ass bendi ng apparatus. This specific
actuating nechanismis always described as havi ng
connections to the specified |linkages in order to nove
the | ower and upper deformable noulds to performthe
bendi ng (see page 5, line 32 to page 6, |ine 20).
Particularly with respect to the drawi ngs the function
and novenent of each elenment of the said |inkages and
control links which results in the bending of the
deformable nould is described in detail and e.g.
figure 5 is stated to "further illustrate the

2705.D
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construction of the actuating nmechani smand the

| ocations of the |linkages that cooperatively nove the

| ower and upper defornmabl e nolds between the flat shape
and the bent shapes of constant radius" (see WO A-

95/ 11202, page 9, lines 9-14, and page 11, line 1 to
page 26, line 12).

The appellant's argunents based on decisions T 545/92
and T 433/99 have been noted but cannot be accepted
since the cases underlying these decisions are not
conparable with the present one because the facts are
different.

Al t hough the parent application nerely states "anot her
obj ect of the present invention is to provide an

i nproved nethod for bending a heated gl ass" (see page 7,
lines 24-26) the nmethod is inplicitly intended to use
the entire apparatus of claim1l and not only the
actuating nmechani smas argued by the appellant. This
view is supported by the statement "with reference to
figures 1-5 of the drawi ngs the glass sheet bending
apparatus constructed in accordance with the present
invention is generally indicated by 20 and is operable
to performthe nethod of the invention upon receiving a
heat ed gl ass sheet to be bent from an unshown furnace
whi ch may be of any conventional construction” (see
page 11, lines 2-8). Furthernore, the Board remarks in
this context that independent nethod claim 16 of the
parent application as filed does not conprise any
feature which would be related to the said specific
actuating nechanismof figure 11. On the contrary, it
is clear to the skilled person that sinultaneously
bendi ng and noving the noul ds towards each other can
al so be achi eved by using an alternative actuating
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mechani sm as can be concluded fromclaim1l of the
parent application. As already stated in paragraph
1.1.3 above, claim1l of the parent application as filed
does not define any specific actuating nechani sm (see
WD A- 95/ 11202, claim1l) and it is sufficient that the
used actuating mechani smapplies the forces to the

I i nkages and the deformabl e noul d which are necessary
to achi eve the bendi ng.

Therefore, the appellant's argunents that the skilled
person can derive fromthe nmethod clainms 16-19 of the
parent application as filed that the described
actuating nechani smaccording to figure 11 is useful
for carrying out the nmethod which includes the

si mul t aneous bendi ng and noving the noul ds towards each
other and that it is only this specific actuating
mechani sm whi ch causes the said sinultaneous bending
and adj ustnent of spacing between the opposed

def ormabl e noul ds (see page 6, lines 21-25 and page 7,
I ines 20-23) cannot be accepted.

The appel lant's argunents that any nechanical |inkage
can be replaced by another well known |inkage and that
the skilled person using his comon general know edge
woul d al ways have an alternative for any |linkage al so
cannot be accepted. This is primarily due to the fact
that the specific linkages of claim1l of the parent
application as filed represent "the invention" of the
parent application (see paragraph 1.1.3 above), since
it is the deformable nould in conbination with the said
| i nkages and not the actuator which bends the gl ass
sheet. Furthernore, the parent application as filed
neither explicitly nor inplicitly discloses anywhere in
its description alternative |inkage nmeans which are not
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fixedly connected to the nmould nenbers and which do not
contain pivotal and universal connections (see WO A-
95/11202, figures 1-16, particularly the figures 3-6
and 14). The appellant has not subm tted any evi dence
in order to prove its allegation of the conmon general
know edge of the skilled person.

The appellant's argunent that the constant radius of
curvature of the glass sheets is not part of the other
object (i.e. the nmethod) and therefore need not be
conprised in claim21l cannot be accepted with respect to
t he concl usi ons of paragraph 1.1.3 above.

From the above it is evident that the parent
application as filed does not directly and

unanbi guously allow to derive that the subject-matter
of claim1l of the divisional application according to
the main request forns a separate entity which could be
used outside the context of the invention of the parent
application. Caim1l of the main request therefore does
not neet the requirenents of Article 76(1) EPC. The

mai n request is thus not allowabl e.

Since the subject-matter of claim1 of the main request
al ready extends beyond the content of the parent
application as filed for the reasons given above, it
does not have to be considered whether or not the
addition of the term"noveable"” in claim1l extends
beyond the content of the parent application as filed.
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1.2 Auxi | iary request

The concl usion of paragraph 1.1.9 applies nutatis
mutandis to claim1 of the auxiliary request which
besi des the deletion of the term "noveable" is
identical with claim1 of the main request.
Consequently, the auxiliary request is also not

al | owabl e.

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Nachtigall P. OReilly
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