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Summary of Facts and Subm ssi ons
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The nmention of grant of European patent No. 0 750 483
with 13 clains in respect of European patent
application No. 95 912 629.3 claimng a US-priority
from1l4 March 1994 and filed on 27 February 1995 was
publ i shed on 14 June 2000.

Two notices of opposition were filed against this
patent with requests for revocation based on the
grounds of Article 100(a) (Opponent 01 and 02)
and 100(b) (Opponent 01) EPC.

By decision posted on 7 April 2003, the Opposition
Di vi sion revoked European patent 0 750 483.

The Opposition Division was of the opinion that

al t hough the requirements of Articles 83, 84, 100(b),
(c), 123(2) and (3) EPC were net, the subject matter of
claim1l according to the main request, first and second
auxiliary requests |acked novelty when conpared with

the prior art disclosed in:

D3: US-A-4 573 986 or

D21: WO A-94/01 069.

Noti ce of appeal was | odged against this decision by
the Appellant (Patentee) on 29 April 2003 together with

paynment of the appeal fee.

The statenent of grounds of appeal was filed on 30 July
2003.
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In a comuni cation pursuant to Article 11(1) of the
Rul es of Procedure of the Boards of Appeal dated

22 April 2005 sent together with the summons to oral
proceedi ngs, the Board expressed its prelimnary

opi nion. Al though the patent appeared to neet the
requi renents of Article 100(b) EPC and neither D3 or
D21 appeared to disclose that the first and second
sheet were spaced apart from one another thus defining
a capillary zone therebetween, claim1 of the main and
first auxiliary request filed together with the
statenent of grounds of appeal appeared to |ack novelty
when conpared to the disclosure of D22: WD 95/17 868.

In respect of inventive step it would have to be

di scussed whether the prior art provided or |ed towards
a capillary space between the first and second sheet in
an absorbent core.

Oral proceedings were held on 28 July 2005.

The Appel | ant requested that the decision under appeal
be set aside and that the patent be maintained in
amended formon the basis of the clains in accordance
W t h:

1. Mai n request as filed by letter of 24 July 2003;

2. Auxiliary requests 1 to 3 as filed during the oral

pr oceedi ngs;

3. Auxiliary requests 4 to 6, filed as auxiliary
requests 1 to 3 by letter of 24 July 2003, the
first insertion in claiml of auxiliary request 6

bei ng anended as follows: "<said first sheet (42)
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and said second sheet (46) being filns or

m cr opor ous nenbranes>".

The Respondents (Opponents) requested that the appeal
be di sm ssed.

Claim1l of the main request reads as foll ows:

"An absorbent article conprising

(a) a liquid pervious topsheet (22),

(b) a liquid inpervious backsheet (23) joined with the
t opsheet (22)

(c) an absorbent core (24) positioned between the
topsheet (22) and the backsheet (23), and

(d) an acquisition |layer (25) positioned between the
topsheet (22) and the absorbent core (24), wherein
t he absorbent core (24) conprises a |lamnate
materi al (40) which conprises

a first sheet (42) and a second sheet (46), (*) said

first sheet being fluid pervious, said first sheet and

sai d second sheet being spaced apart from one anot her

by a plurality of spacers (4), said spacers (48)

defining a capillary zone (50) therebetween for the

capillary novenent of fluid, said spacers being forned

fromhot nelt adhesive or pressure sensitive adhesive

and connecting said first sheet and said second sheet

together to formsaid lamnate material, said spacers

mai ntai ning said first sheet and said second sheet (**)

at a di nensional spacing sufficient to inpart capillary

forces to a fluid entering said capillary zone and nove

said fluid within said capillary zone via capillary

pressure (***)."
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Claim1l of the first auxiliary request corresponds wth
that of the main request with the insertion of ", in

use," (**).

Claiml of the second auxiliary request corresponds
with that of the main request with the insertion of
"said first sheet (42) and said second sheet (46) being

films or m croporous nenbranes,"” (*).

Claiml of the third auxiliary request corresponds with
that of the main request with both insertions according

to the first and second auxiliary request.

Claiml of the fourth auxiliary request corresponds
with that of the main request with the insertion of
"said first sheet (42) and said second sheet (46) being
nonwoven webs, filns, m croporous sheets, porous

sheets, m croporous nenbranes or foam and" (*).

Claim1 of the fifth auxiliary request corresponds wth
that of the main request with the addition of "wherein
said capillary zone (50) is divided into a plurality of
capillary channels (60) by spacers (48), said channels
(60) having a substantially uniform shape along their
length.™ (***).

Claim 1l of the sixth auxiliary request corresponds wth
that of claiml1l of the main request having the
insertion of the second and of the fifth auxiliary
request .

In support of its requests the Appellant essentially
relied upon the foll ow ng subni ssions:
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The invention was disclosed in a manner sufficiently
clear and conplete that it could be carried out by a
person skilled in the art. Wen bondi ng together the
first and second sheet in the way as described in par.
[0017] of the patent in suit it was clear that the
adhesive had to be applied in a sufficient quantity to
achi eve the di nensional spacing between the two |ayers
thus inparting capillary forces on the respective
fluid. Further on in par. [0037] and [0058], it was

i ndi cated how the term"in use" was to be understood,
namely to withstand the pressure exerted by the wearer
in the respective application of the absorbent article
in a way that the spacing was maintained so as to
inmpart capillary forces on the fluid. A specific test
met hod coul d not be defined because it woul d depend on
the formin which the absorbent article was constructed
and used, be it a sanitary napkin or a diaper which
woul d require different paraneters. Although no
particul ar test was disclosed for neasuring the

di nensi ons of the gap between the sheets or the
capillary forces, the skilled person was famliar with
such tests and would apply themwi th respect to the
particul ar application of the absorbent article. The
capillary effect could then be determ ned when carrying
out atest with a specific fluid. In the clains
according to the auxiliary requests, restricted to
sheets in the formof filns or m croporous nenbranes,
it was still easier to establish suitable test
conditions. The further restriction to the form of
capillary channels according to the fifth and sixth
auxiliary request provided also further clarification
how the capillary forces were created.
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The argunents of the Respondents can be summari sed as

foll ows:

The subject-matter clained covered a | arge area, part
of which, even with the help of the description and
figures of the patent, was not disclosed in a manner
sufficiently clear and conplete to be carried out.

Consi dering the main request, it was not clear under
whi ch circunstances the spacing between the first and
second sheet should be considered "sufficient to inpart
capillary forces to the fluid entering said capillary
zone" because any information as to the determ nation
of the spacing distance and capillary forces was

m ssi ng.

The first auxiliary request specified that the spacers
held the first and second sheet at a di nensi onal
spacing sufficient to inpart capillary forces in an "in

use" condition, but the "in use" conditions, which
could be very different for the articles referred to in
the patent, were not specified at all. This neant that
the skilled person was unable to determ ne whet her he

was working within the scope of the clains or not.

The sane objection of insufficiency also applied to the
further auxiliary requests: none of the clains of these
requests added i nformati on overcom ng the objection
under Article 83 EPC or was |limted to a specific
enbodi nent to which the objection did not apply. In
this respect, the Iimtation to filnms and m croporous
menbranes still did not help with the problens of
determ ning the size of the spacing under different

ci rcunst ances of use.
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Reasons for the Deci sion

1.

2.2
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The appeal is adm ssible.

Sufficiency of disclosure (Article 83, 100(b) EPC)

Article 83 EPC requires that the invention nust be

di sclosed in a manner sufficiently clear and conplete
for it to be carried out by a person skilled in the art.
According to the case | aw of the Boards of Appeal
sufficiency of disclosure presupposes that the skilled
person is able to obtain substantially all enbodi nents
falling within the anbit of the clains (see T 19/90, QJ
1990, 476); T 242/92; T 418/91; T 548/91; T 923/92 (QJ
1996, 564). Furthernore, the disclosure of one way of
performng an invention is only sufficient if it allows
the invention to be perfornmed over the whol e range
clainmed (see T 409/91, QJ 1994, 653; T 435/91, Q) 1995,
188) .

Claiml of all requests includes the feature that "..
the first sheet and the second sheet are spaced apart
fromone another by a plurality of spacers, said
spacers defining a capillary zone therebetween for the
capillary novenent of fluid, ... said spacers

mai ntaining said first sheet and said second sheet at a
di mensi onal spacing sufficient to inpart capillary
forces to a fluid entering said capillary zone and nove
said fluid within said capillary zone via capillary

pressure.”
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That feature defines the spacing of the capillary zone
by its function; the spacing nust be selected so that
capillary forces are inparted on a fluid entering the

capillary zone.

The Board does not doubt that sonme enbodi nents of the

i nvention could be carried out by a skilled person.
However, it cones to the conclusion that the disclosure
of the patent is not sufficient to determ ne whether or
not an enbodinment falls within the scope of the clains
because the clains are unduly broad.

The Respondents submitted that the patent specification
nei t her disclosed any reproduci ble process as to how
the function of inparting capillary forces could be
determ ned nor any test nmethod for the neasurenent of
the spacing or resulting capillary forces for the
different possibilities of use of the clainmed absorbent
article. In view of this gap in the disclosure of the
patent in suit, the Board arrives at the sane result of
i nsufficiency, since there is also no exanpl e descri bed
whi ch would allow a restriction to an enbodi nent which
under normal condition of use would allow concl usi ons
in respect of clear limts for the dinensional spacing
so as to distinguish between products falling within
the scope of claim1l, and others which fall outside its

scope.

The text passages of the patent specification [0017],

[ 0037] and [0058] cited by the Respondent describe only
qualitative properties of the subject-matter of the

pat ent, but cannot contribute to a clear determ nation
of the clained absorbent article in respect of the

di mensi onal spaci ng under discussion.
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Al t hough the Board has no concerns under Article 123(2)
and (3) EPC, the restrictions according to the
anendnents nmade to claim 1l of the auxiliary requests,
cannot overcone this defect because they all include
the feature which renders the subject-matter of the

cl ai muncl ear. Moreover, no reproduci bl e paraneter or
defined test nethod is disclosed for those added

f eat ur es.

The insertion of "in use" does not add a clarification
because it does not provide any additional information
in respect of the spacing between the first and second
sheet .

The sane applies to the restrictions in claim1 of the
auxiliary requests to particular materials used as
first and second sheet, and a particul ar shape of the
capillary zone in the formof channels, since also for
t hose enbodi nents no clear paraneters or test
conditions are given in order to determ ne the scope of

the subject-matter clai ned.

Consequently the skilled person is not in a position to
carry out the invention in a reproducible manner over

t he whol e range cl ai ned. The functional feature
concerning the properties of the capillary zone cannot
be unanbi guously determ ned or reliably repeated for

| ack of defined paraneters and test nethods.

In view of the above findings, the Board cones to the
conclusion that the subject-matter of the patent in
suit does not neet the requirenments of Article 83

and 100(b) EPC.
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O der

For these reasons it is decided that:

The appeal is dism ssed.

The Registrar: The Chai r man:

M Patin P. Alting van Ceusau
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