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Summary of Facts and Subm ssi ons
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In the oral proceedings of 5 Decenber 2002 the
exam ni ng division refused European patent application
No. 00 110 665.7 for reasons of lacking clarity. The
witten decision was issued on 18 Decenber 2002.

Agai nst the above decision the applicant - appellant in
the follow ng - | odged an appeal on 14 February 2003
paying the fee on the same day and filing the statenent
of grounds of appeal on 28 April 2003.

Fol  owi ng the board's conmuni cation dated 16 May 2003
in which the board expressed its provisional assessnent
of the case with respect to the definitions of
"dentritic" and "non-dentritic" and the words "specific
particles” used in the clainms the appellant, with

| etter dated 7 Novenber 2003, filed newclains 1 to 19.

Caim1 thereof reads as foll ows:

"1l. A nethod for reducing the air-laid density of a
powder conprising the steps of performng the foll ow ng
steps (a) and (b) in sequence, two or nore tines:

(a) heating a powder conprising particles conprising
one filanment not having one di nension
substantially greater than the other two, said
particles conprising a netal in formof a netallic
or netalloid chem cal elenent or an alloy of two
or nore of these elenents or a ceramc materi al
under conditions suitable for short-range
di ffusional sintering, thereby formng a lightly
sintered material; and
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(b) breaking the lightly sintered material, thereby
form ng particles of a highly anisotropic,
i rregul ar nor phol ogy conprising one or nore
filaments individually having one di nensi on
substantially greater than the other two, wherein
the air-laid density of said particles fornmed is
reduced by at |east 20 % conpared to said starting
particles having a nore regul ar norphol ogy and
bei ng shorter and thicker, said starting particles
conprising one filament not having one di nension
substantially greater than the other two."

V. The appel | ant accepted the board's suggestions nmade in
t he above comuni cati on and anended the clains and the
description to overcone any objections under Article 84
EPC.

VI . The appel | ant requested to set aside the inpugned
decision and to grant a patent on the basis of the
docunents filed on 7 Novenber 2003, nanely:

- clains 1to 19;

- description: pages 1 to 17
- draw ngs: Figures 1 to 6.

Reasons for the Decision

1. The appeal is adm ssible.
2. Clarity
2.1 Claim1l nowrelates to "a nmethod for reducing the air-

| aid density of a powder" (stress added) as set out in
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EP- A2-1 043 098, see colum 4, lines 44 to 49, and
columm 6, lines 47 to 54, instead of the incorrect
former words "specific particles"” (stress added).

2.2 To overcone the clarity objection raised in the
i mpugned deci sion of the exam ning division and in the
board's prelimnary conmmuni cation of 16 May 2003 the
appel l ant has deleted "dentritic" and replaced it by
his own definition set out in EP-A2-1 043 098, see
colum 4, lines 1 to 5, nanely particles "of a highly
ani sotropic, irregular norphol ogy conprising one or
nore filanments individually having one dinension
substantially greater than the other two" which
anmendnent appears to be clear and to neet the
requirenments of Article 123(2) EPC.

2.3 Based on colum 4, lines 7 to 10, and colum 6, lines
46/ 47 of EP-A2-1 043 098 the appellant redefined the
former "non-dentritic" particles as "having a nore
regul ar norphol ogy and are shorter and thicker
conprising one filanment not having one dinmension
substantially greater than the other two" (stress added)
so that claim1l and its dependent clains are no | onger
open to an objection of clarity within the neani ng of
Article 84 EPC

3. Amrendnent s

3.1 As can be seen fromthe above observations the
repl acenent features/technical terns are clearly
derivabl e from EP-A2-1 043 098 being identical wth the
originally filed docunments so that there is a clear
basis for appellant's anmendnents of the clains in this
respect.

2901.D
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Claim1 conmbines the features of originally filed
claims 1 and 2 ("in sequence, two or nore tines.."),
colum 4, lines 1 to 5 ("particles of a highly

ani sotropic, irregular norphol ogy..”) and col um 6,
lines 51 to 54 ("by at |east 20% conpared to said non-
dentritic starting particles"”) of EP-A2-1 043 098 so
that the requirements of Article 123(2) EPC are net.

Dependent clains 2 to 18 correspond to originally filed
claims 3 to 19 and claim 19 conbines the features of
originally filed claim20 and of colum 4, lines 2/3
("highly anisotropic, irregular norphol ogy") of EP-A2-
1 043 098 neeting again the requirenents of Article
123(2) EPC.

The amended description is now consistent with the
clainms and neets the requirenents of Articles 84 and
123(2) EPC.

Novel ty

In the |ight of

(D1) GB-A-2 074 609
(D2) US-A-4 464 206 and
(D3) GB-A-829 640

the subject-matter of claim1l is novel since none of

t hem addresses the problem of the present invention,
nanely starting from"non-dentritic" particles (as
originally disclosed) which are transfornmed into
particles of a highly anisotropic, irregular norphol ogy
so that the air-laid density of the powder is reduced.
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Since novelty was not questioned by the first instance
and is accepted by the board it is not necessary to
deal with it in detail.

(D4), nanely German, R M, "Powder Metallurgy Science"
2nd Ed. 1994, pages 28-30, 37, 63, 85, 167 and 436, is
a handbook and di scl oses one possible definition for
"dentritic" for a skilled person, wthout, however,
being relevant for the problemof how the air-laid
density of particles could be reduced. Under these
circunstances (D4) is also not a novelty-destroying
docunment with respect to the subject-matter of claiml.

| nventive step

In the absence of prior art docunents which address the
probl em of the clainmed invention and its sol ution
according to features a) and b) of claim1l1, nanely to
performthemin sequence, two or nore tines, the

skilled person for instance starting from (D3) was not
lead to the subject-matter of claiml1l in an obvi ous way,
rather had to exercise an inventive endeavour to

achieve it, nanely to start froma powder as defined in
feature a) of claiml, to heat this powder to achieve a
lightly sintered material which is subsequently dealt
with according to feature b) of claim1, namely

breaking it to formparticles of a different
constitution (highly anisotropic, irregular norphol ogy
conprising one or nore filanents individually having

one di mension substantially greater than the other two),
wherein the air-laid density is reduced by at |east 20%
conpared to the starting material and a powder is

obt ained which is suitable for nmetal nmenbrane filters,
see EP-A2-1 043 098, columm 2, lines 2/3.
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Summari zing, the subject-matter of claim1l is novel and
inventive, Articles 54 and 56 EPC, and claim1
al | owabl e.

Clainms 2 to 19 are likew se allowable since they relate
to enbodi nents of the subject-matter of claim1.

The anmended description is also suited for grant in
conbination with claims 1 to 19 and Figures 1 to 6.

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent with the follow ng docunents,
all filed on 7 Novenber 2003:
(a) claims 1 to 19;
(b) description: pages 1 to 17;
(c) draw ngs: Figures 1 to 6.

The Registrar: The Chai r man:

D. Sauter C. T. Wlson
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