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Summary of Facts and Subm ssi ons

2037.D

The appel l ant (applicant) | odged an appeal, on

12 Decenber 2002, against the decision of the exam ning
di vi sion, posted on 29 Novenber 2002, refusing the

Eur opean patent application No. 96 850 124.7. The fee
for the appeal was paid on 13 Decenber 2002 and the
statenent setting out the grounds of appeal was
received on 27 March 2003.

I n accordance with the appellant's request that a

deci sion be issued based on the witten subm ssions
which then were on the official file, the exam ning

di vi sion refused the European patent application

No. 96 850 124.7 for the reasons presented in the
conmuni cati on dated 30 Decenber 2000, 30 April 2001 and
19 Sept enber 2002.

In the appeal proceedings the appellant requested that

t he deci sion under appeal be set aside and a patent be

granted on the basis of clains 1 to 17 filed on

27 March 2003, and auxiliarily that oral proceedi ngs be
hel d.

On 20 February 2004 the board sunmoned the applicants
for oral proceedings on 17 Septenber 2004. In a
communi cati on annexed to the sumons the appel |l ant was
informed that claim1l did not neet the requirenments of
Article 84 EPC

Wth his letter of 11 August 2004 the appel | ant

wi t hdrew the request for oral proceedi ngs and requested
that a deci sion be issued based on the witten

subm ssions on file, w thout any comment on the
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prelimnary opinion of the board with respect to the
lack of clarity of claim1.

Caim1l reads as foll ows:

"A cap (10) comprising a female portion (16) which
conprises a receptacle (34) which is capable of

i ndividually receiving and being renovably attached to
a first male blood nipple (46) and to a second nal e

bl ood ni pple (46) so as to maintain an internal
condition of a nedical device until tinme of use,
wherein the receptacle can be renovably attached to the
first male blood nipple when it is not attached to the
second mal e bl ood ni pple, characterized in that the
first male blood nipple is of a tapered nal e barbed

ni ppl e type which co-operates with an interior surface
(28) of the cap (10) and the second mal e bl ood ni ppl e
is of a type according to DIN 13090 part 3."

Reasons for the Decision

1

2037.D

The appeal is adm ssible.

Clarity

According to its initial wording, claiml is directed
to a cap conprising a femal e portion which conprises a
receptacle. Al the follow ng features exclusively
refer to a first and a second nmal e bl ood nipple to

whi ch the receptacle nmay be renovably attached. In

ot her words, claim 1 does not define a cap "per se",
but its relationship to the blood nipples.
Consequently, claim1l seeks to define the clained cap
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by reference to features of the use to which the cap is

to be put.

Furthernore, claim1l attenpts to define the invention
by the result to be achieved, e.g. the capability of
the cap to be attached to the first and second bl ood

ni ppl e wi thout describing the features of the cap which
enabl es this dual use of the cap.

Wth respect to the above findings, the board cones to
the conclusion that claiml1 lacks clarity and therefore
does not conply with Article 84 EPC

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

V. Commrar e T. Kriner
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