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Summary of Facts and Subm ssi ons

2184.D

This is an appeal against an interlocutory decision by
t he opposition division, posted on 30 January 2003,

t hat European Patent No. 0 500 049 in anended form net
the requirenments of the EPC

The opposition was on the grounds of |ack of novelty
and | ack of inventive step.

The foll ow ng docunment cited in the course of the
opposition proceedings is relevant for this decision:

D2: "Digital Audio Carrying Extra Information" by
WR Th. ten Kate et al., Proc. of the | CASSP 90,
April 3-6, 1990, pages 1097-1100

A first appeal was filed by appellant | (opponent) on
25 March 2003. The correspondi ng grounds of appeal were
filed on 25 April 2003. Appellant | requested that the
appeal ed deci sion be set aside and the patent be
revoked. As an auxiliary neasure oral proceedi ngs were
request ed.

A second appeal was filed by appellant Il (patentee) on
9 April 2003. Appellant Il requested that the appeal ed
deci sion be set aside and the patent be nmaintained in
the version as granted. Oral proceedi ngs were requested
as an auxiliary neasure. No statenment of grounds was

recei ved

By a communi cati on dated 25 June 2003 and sent by
regi stered post with advice of delivery, the Registrar
of Board 3.5.1 informed appellant Il that no statenent
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of grounds had been filed and that the appeal could be
expected to be rejected as inadm ssible.

The appellant's attention was drawn to the provision
concerning the late recei pt of docunents pursuant to
Rul e 84a EPC and to the possibility of filing a request
for re-establishment of rights under Article 122 EPC.
The appellant was invited to file observations within
two nont hs.

No answer was received within the given tine limt to
t he communi cati on

Wth letter of 22 Decenber 2003, appellant Il requested
mai nt enance of the patent in the version formng the
basis for the decision of the opposition division and
substantiated its request with argunments. The auxiliary
request for oral proceedi ngs was nai ntai ned.

Wth a comuni cation of 30 April 2004, the parties were
summoned to oral proceedi ngs scheduled for 29 July 2004.
In an annex to the sumons, the Board summarized its
prelimnary position with regard to the question of

novelty and inventive step.

Wth letter of 29 June 2004, appellant Il submtted
further argunents in support of its previous request.

Oral proceedi ngs took place on 29 July 2004. The
parties maintained their requests previously submtted
inwiting. At the end of the oral proceedings the
chai rman announced the Board' s deci si on.
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The set of clains according to the respondent's request

conprises a first set of clainms corresponding to the

claims as granted for the contracting states ES, FR GB

and | T and a second set of nodified clains for the

contracting states DE and NL.

| ndependent claim1l in the version as maintained by the

deci sion of the opposition division for the contracting

states ES, FR, (B and I T reads as foll ows:

A recordi ng apparatus conpri sing:

(a)

(b)

(c)

i nput means for inputting four-channel

st ereophoni ¢ audi o signals, the four-channel

st ereophoni ¢ audi o signals conprising an L

(L stands for left) signal for left front sounds,
an R (R stands for right) signal for right front
sounds and ot her two predeterm ned signals;

converting neans for formng converted two-channel
audio signals (L', R) by using the four-channel
st ereophoni c audi o signals input to said input
nmeans, the converted two-channel audio signals
conprising a signal being obtained by adding the L
signal and the two predeterm ned signals, wherein
at |least one of the two predeterm ned signals is
wei ght ed, and anot her signal being obtained by
adding the R signal and the two predeterm ned
signals, wherein at |east one of the two
predeterm ned signals is weighted;

recordi ng nmeans for recording the converted two-
channel audio signals (L', R) on a recording
medi um
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characterized in that

said recording neans is arranged to record the two
predeterm ned signals to thereby form four-channel
st ereophoni ¢ audi o signals on said recordi ng nedi um

| ndependent clains 7, 12, 13 and 14 in the version for
the contracting states ES, FRL GB and IT relate to a
correspondi ng reproduci ng appar at us,
recordi ng/ reproduci ng system recordi ng nethod and
repr oduci ng net hod.

Claim1 in the version as nai ntained by the decision of
t he opposition division for the contracting states DE
and NL is further characterised in that

said i nput nmeans includes an after-recording input part
for inputting two-channel after-recording audio
signals, and

an after-recording processing circuit is provided for
perform ng according to a control signal a swtching
action by a switching nmeans fromsaid tw predeterm ned
signals to said two-channel after-recording audio
signals so as to performan after-recording of said

i nput two-channel after-recording audio signals, and
wherein said recording neans is arranged to record the
t wo- channel after-recording audio signals input from
said after-recording input part on the recordi ng nedi um
in an area arranged for recording the two predeterm ned
audi o signals included in the four-channel stereophonic
audi o signal s.
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| ndependent clains 5, 10, 11 and 12 in the version for
the contracting states DE and NL relate to a
correspondi ng reproduci ng appar at us,
recordi ng/ reproduci ng system recordi ng nethod and
repr oduci ng net hod.

Reasons for the Decision

Adm ssibility of the second appeal

1. As no witten statenment setting out the grounds of the
second appeal had been filed within the time limt
provided by Article 108 EPC in conjunction with
Rul e 78(2) EPC and the notice of appeal contained
not hing that could be regarded as a statenent of
grounds pursuant to Article 108 EPC t he Board announced
at the commencenent of the oral proceedings that the
appeal of appellant Il had to be rejected as
i nadm ssible (Rule 65(1) EPC).

As, however, an adm ssible appeal was filed by
appellant I, appellant Il remained according to
Article 107 EPC a party as of right to the appeal
proceedings initiated by appellant I.

In the follow ng, appellant | wll be referred to as
appel l ant and appellant 1l (patentee) will be referred
to as respondent.

Background to the invention

2.1 The present invention is concerned with the recording

and reproduction of four channel sound in a manner

2184.D
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conpati ble with a two-channel reproducing device so as
to provide a sound that does not differ in quality from
a conventional two-channel stereophonic reproduction. A
t wo- channel sound obtained froma four-channel signa

is typically called pseudo-stereophoni ¢ sound.

As is known from D2, two-channel audio signals are
obt ai ned by adding to each of the input |left and right
front sounds two predeterm ned signals, C and S, at

| east one of the two predeterm ned signals being

wei ght ed.

etation of the claim

In both the opposition and appeal procedures the
guestion has arisen as to whether the feature of the
characterising portion of claim1l "said recordi ng neans
is arranged to record the two predeterm ned signals to
t hereby form four-channel stereophonic audio signals on
said recordi ng nediunt requires that the two
predeterm ned signals are recorded unnodified, i.e.

wi t hout any prior processing being perfornmed on the

si gnal s.

According to the respondent, the wording of the claim
in which "two predeterm ned signals" are defined in the
preanbl e and "the two predeterm ned signals" (enphasis
by the Board) are later referred to in the
characterising portion did not allow any concl usi on

ot her than that the sane predetermned signals in
unnodi fied formare neant. This was supported by table
1 of the description, in which the two predeterm ned
signals C and S remain unaffected by the matrix

processing circuit.



3.3

2184.D

-7 - T 0349/ 03

The Board cannot accept this interpretation for the

fol |l ow ng reasons:

Firstly, signals are never recorded unnodified on a
recordi ng nmedium They are always nodul ated on a
carrier and/or digitized before the actual recording
takes place. This was not disputed by the respondent.
Under such circunmstances, however, it appears to be

i npossible to nake a distinction on the basis of the
cl aimwordi ng between a nodification of the two
predeterm ned signals only related to their recording
on a recording nmedium and any other nodification nmade
for other purposes. It rather appears that a reference
to the recording of signals should not be understood as
nmeani ng that signals are recorded in a particul ar way,
but that the signals are recorded in such a way that
they can later be retrieved in their original form

Secondly, the actual formin which the two
predeterm ned signals are recorded has never played a
role in solving the problemdiscussed in the patent in
suit. The pseudo-stereophonic signals remain unaffected
by the way the two predeterm ned signals are recorded.
The full four-channel sound can be retrieved

i ndependently of whether the two predeterm ned signals
are recorded in a nodified formor not. According to

t he respondent, any additional operation on the two
predeterm ned signals other than a nodul ation for the
actual recording purpose would conplicate |ater
retrieval or result in deterioration of the resulting
sound signals. The Board does not accept this argunent.
Sinple arithnetic operations such as addi ng or
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mul ti pl yi ng cannot be considered as conplications or as
causing a deterioration of the resulting sound signals.

Finally, the wording of the characterising portion, in
particular the term"is arranged to record", is, in the
Board's view, to be interpreted in the context as
nmeaning "is suitable for recording”. Thus even if for
the sake of argument it is accepted that "the two
predeterm ned signals" are the two predeterm ned
signals wi thout nodification, the claimwording does
not require that these signals are in fact recorded
unnodi fied. The only true limtation as to the recorded
signals is given by the further feature "to thereby
form four-channel stereophonic audio signals on said
recording mediunt. This feature, however, only requires
that the various signals must be retrievable fromthe
recordi ng nmedi um

Novel ty and inventive step

4.1

2184.D

Docunent D2 is considered to represent the cl osest
prior art.

It discloses at page 1099, right hand col um,
penul ti mat e paragraph, page 1100, left hand col um,
lines 1 to 21, and Figure 1, an apparatus having the
follow ng features (using the wording of claiml in the
version for the contracting states ES, FR, GB and IT of
the patent in suit):

(a) input neans for inputting four-channel
st ereophoni ¢ audi o signals, the four-channel
st ereophoni ¢ audi o signals conprising an L
(L stands for left) signal for left front sounds,
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an R (R stands for right) signal for right front
sounds and other two predeterm ned signals (C, S);

(b) converting neans for form ng converted two-channel
audi o signals (M, M) by using the four-channel
st ereophoni c audi o signals input to said input
nmeans, the converted two-channel audio signals
conprising a signal being obtained by adding the L
signal and the two predeterm ned signals, wherein
at |least one of the two predeterm ned signals is
wei ght ed, and anot her signal being obtained by
adding the R signal and the two predeterm ned
signals, wherein at |east one of the two
predeterm ned signals is weighted;

(c) neans for transmtting the converted two-channel
audi o signals

said transm ssion nmeans being arranged to transmt the
two predeterm ned signals (see points 3.1 to 3.3 above;
A;, Ax; related to Cand S by fornmulas 5C and 5D) to

t hereby transmt four-channel stereophonic audio

si gnal s.

4.2 The difference between the subject-matter clainmed in
claiml and the system known fromD2 is, therefore,
that the clainmed apparatus is a recordi ng apparatus and
is used for recording the converted two-channel audio
signals and the two predeterm ned signals; D2 on the
ot her hand is concerned with nultiplexing the signals
for transm ssion on a transmi ssion path T (see Figure 1)
foll owed by de-nultiplexing.

2184.D
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It was argued by the appellant that D2 also refers to
the recording of data, see page 1099, right col um,
last two lines of 4'" paragraph. It could, however, not
be convincingly shown that this reference to recording
is related to the coding discussed in the subsequent
par agraphs in connection with the transm ssion of four-
channel stereophonic sound. Nor does the Board consider
that the skilled person would interpret the

transm ssion block T shown in Figure 1 of D2 as

i ncludi ng recording/reproducing as a form of

transmn ssi on.

The Board accordi ngly concludes that the subject-matter
of claiml1l is newwth respect to the teaching of D2.

The objective problemto be solved, starting out from

t he teaching of D2, can be seen as providing a
recordi ng apparatus for recording the two-channel audio
signals and the two predeterm ned signals in the
transm ssion path. This problemis commonly encountered
in the entertai nnent industry as npost prograns are pre-
produced and recorded before they are actually
transmtted.

The above problem can be solved in tw ways: either the
t wo- channel audio signals and the two predeterm ned
signals are recorded in their unconverted form and
conversion using the forrmulas 5A-5D of D2 is only
performed i nmediately prior to transm ssion, or the

t wo- channel audio signals and the two predeterm ned
signals are stored in their converted formafter
conversion using the fornmulas 5A-5D of D2. The skilled
person is nore likely to choose the latter option since
the converted signals require only two audi o tracks,
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t he two-channel audio signals and the two predeterm ned
signal s being coded as a two-channel pseudo-stereo
signal by the nethod of D2 (see in particular Figures 1
and 2). A four-channel stereophonic audio signal can

t hus be encoded as a two-channel pseudo-stereo signal
whi ch can be recorded with any known stereophonic

recorder.

The respondent argued that D2 should not be considered
as a relevant prior art document since its object was
the transm ssion of extra information by use of a
physi ol ogi cal property of human hearing, the so-called
maski ng threshold. The Board does not agree: D2 is
directed inits only explicit exanple towards the
transformati on of a four-channel sound signal into a
pseudo- stereo sound signal, which can be reproduced as
such or fromwhich the original four-channel sound
signal can be retrieved (see abstract, |ast sentence,
and page 1099, right columm, penultinmate paragraph -
page 1100, left columm, line 31). Thus, D2 addresses
the sane problemas the patent in suit in that it

di scl oses a system "capable of transmtting high-
definition tel evision audio signals to another
apparatus, such as a 2-ch VIR, w thout deformng the
sound i mage of the audio signals" (see page 3, lines 42
to 44 of the published patent).

The respondent further argued that in the system of D2
the sound i mage of the audio signals was defornmed by
the attenuation and codi ng process perforned on the two
predeterm ned signals and that, therefore, the system
of D2 was in conflict with the problemto be solved in
the patent. The Board understands the reference in the
object of the patent in suit to transmtting audio
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signals "w thout deform ng the sound i nage of the audio
signal s" as meaning that the resulting reproduced sound
is not distorted with respect to the original sound if
it is reproduced as a four-channel sound, and that it
corresponds to the pseudo-stereo sound as defined in
the fornmulas on page 1 of the patent in suit if it is
reproduced as a two-channel sound. No other neaning can
be inferred fromthis termsince audio signals on a
recordi ng nmedi um are al ways processed in some way in
order to allow their recording. However, D2 is al so
directed to the faithful reproduction of sound, which
is not distorted with respect to the original sound if
it is reproduced as a four-channel sound, and which
corresponds to a pseudo-stereo sound as defined by
formul as 5A and 5B of D2, identical to formulas on

page 2 of the patent in suit, if it is reproduced as a

t wo- channel sound.

The Board accordi ngly concludes that the skilled person
would find it obvious to provide a recording facility
for the apparatus of D2. The subject-matter of claiml
in the version for the contracting states ES, FR B

and I T therefore does not involve an inventive step.

Since claim1l in the version for the contracting states
ES, FRRL, GB and IT of the only request of the respondent
does not neet the requirenents of the EPC the patent is
revoked.
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Or der

For these reasons it is decided that:

1. The appeal by appellant |1 (patentee) is rejected as
i nadm ssi bl e.

2. The deci sion under appeal is set aside.

3. The patent is revoked.

The Regi strar The Chairman
D. Magliano A S delland
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