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Summary of Facts and Subm ssi ons
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Thi s appeal is against the decision of the exam ning
di vi sion dated 5 Decenber 2002 to refuse European
pat ent application No. 96 943 282. 2.

The ground of refusal was that claim1, the solitary
i ndependent claim did not neet the clarity requirenent
of Article 84 EPC.

On 10 January 2003 the appellant (applicant) |odged an
appeal against the decision and paid the prescribed fee
on the same date. On 18 February 2003 a statenent of
grounds of appeal was fil ed.

The appel | ant requests that the decision under appeal
be set aside and that the exam nation of the case be
carried out on the basis of claim1l filed by tel efax
dated 17 January 2005.

Caim1l reads as foll ows:

"An apparatus for nodifying the excitability of the
neuronal networks, conprising a feeder (1), an
anplifier (3), a nmechanical transducer (4), and neans
(6) for generating vibrations with frequencies wthin
the range of 1 and 300 Hz and an anplitude at an

el ement (9) for applying the vibrations to the body
within the range from1 mcron and 0.3 x Lo, where Lo is
t he average length of the nuscle fibres at the body
portion to which the vibrations are to be applied, and
means for coupling said vibration generation neans (6)
and said applying elenent to the body portion at any
desired orientation.”
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The appel | ant argued as foll ows:

Upon application of Article 69 EPC t he neani ng of
claim1l becane clear. Mreover, it was noted that no
clarity objection was nmade in the | PER

Reasons for the Deci sion

1
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The appeal is adm ssible.

Article 123(2) EPC

Apart fromclarifying amendnents the main anendnent to
claiml is the replacenent of the feature "anplitude so
di mensi oned to be within the range from 1m and the
maxi mum physi ol ogi cal anplitude of the muscle" by the
term"0.3 x Lo, where Lo is the average length of the
nmuscle fibres at the body portion to which the
vibrations are to be applied". The description defines
this value as the upper limt of anplitude at severa
pl aces, for exanple in the penultimte paragraph on
page 3 and paragraph 3) on page 8. The claimneets the
requi renents of Article 123(2) EPC, accordingly.

Clarity

The application relates to apparatus for applying
mechani cal vibrations to nuscles in order to nodify the
excitability of neuronal networks, as set out in

claiml1.

The original clains read in poor technical English and
t he exam ni ng divi sion had consequently objected to the
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use of the expressions "anplitude so dinensioned to be
within the range from 1m and the maxi num physi ol ogi ca
anplitude of the nuscle", and "specific body portion"
and "any body portion” in claiml.

The upper limt of the first expression was said to be
uncl ear, and has now been replaced by the term"0.3 x
Lo, where Lo is the average |length of the nuscle fibres
at the body portion to which the vibrations are to be
applied". The Board considers this termto be clear
despite the fact that it defines the upper limt by
reference to the human body, since the person skilled
in the art knows what the average |ength of the muscle
fibres is at the body portion to which the vibrations
are to be applied. This nmeans that the upper limt
could be very large and if a prior art apparatus has
the other features of claim1l and also the |arge
anplitude, then it would fall under the scope of

claim 1.

The other clarity objections of the exam ning division
have been overcone by the new wording of claim1l and no
confusion arises regarding the body portion to which
the vibrations are to be applied. Also, newclaiml
makes it clear that the nmeans for coupling the

vi bration generation nmeans and the applying elenent to
t he body portion couple these to the body at any
desired orientation.

Since the exam ning division had nmade only a tentative
attack against the clains under Article 52(1) EPC based
on a broad interpretation of the clains, the Board sees
fit to remt the case for a conplete exam nation of the
appl ication.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to resune the exam nation procedure on the basis
of claiml filed by telefax dated 17 January 2005.

The Regi strar: The Chai r man

V. Commrar e T. K H Kriner
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