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Summary of Facts and Subm ssi ons

1856.D

The appel |l ant (opponent) | odged an appeal, received at
t he EPO on 18 February 2003, agai nst the decision of

t he opposition division, posted on 20 Decenber 2002, on
the rejection of the opposition against the patent

No. 92 921 805.5. The appeal fee was paid

si mul t aneously and the statenent setting out the
grounds of appeal was filed on 28 April 2003.

The opposition was filed agai nst the patent as a whol e
and based on Article 100(a) EPC in conjunction with
Article 52(1) and 56 EPC.

The Opposition Division held that the grounds for
opposition did not prejudice the maintenance of the
patent in anended form having regard in particular to
the foll ow ng docunents:

- D1: Sartorius Henmoprocessor® 400 20 - Operating
I nstructions, 9/1984

- D6: US-A-4 778 450.

In addition to these docunents, the follow ng further
docunents played a role in the appeal proceedi ngs:

- D3: US- A-4 204 957
- D11: US-A-4 728 433
- D12: US-A-4 769 132

- D13: | nt ensi vbehandl ung, Zeitschrift fur
D agnosti k, Therapie und Pflege, Jahrgang 15,
3. Quartal 1990, Heft 3, Seite 110, "An
automatic systemfor fluid balance in
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continuous henofiltration with very high

preci sion".

Docunents D3, D11 and D12 are cited and evaluated in

t he description of the patent in suit, docunent D13 was
submtted by the appellant with letter of 28 April 2003
(statenment of grounds).

The appel | ant (opponent) requested with letter dated
28 June 2004 that the decision under appeal be set
aside and the patent be revoked in its entirety. He
further communicated with the same letter that he wll
not attend the oral proceedings, which he subsidiarily
requested with letter of 18 February 2003, and he wl|
make no further oral or witten subm ssions in support

of the appeal.

The respondent requested with letter of 3 June 2004
that the patent be maintained as anended according to
t he deci sion under appeal or that the patent be
mai nt ai ned according to two auxiliary requests filed
with the sane letter. Oral proceedi ngs were requested

on an auxiliary basis.

Wth its comruni cation dated 30 June 2004 the board
infornmed the parties that the oral proceedings fixed
for 5 July 2004 were cancel |l ed.

| ndependent clains 1 and 5 in the formas confirnmed by
t he deci sion under appeal reads as foll ows:

"1. A continuous henofiltration system (10) for renoval
of fluid fromthe blood of a patient, conprising
henmofiltration nmeans (24), neans (16) for punping bl ood
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froma patient through the henofiltration nmeans (24)
and back to the patient, a first reservoir (50) for

mai ntai ning a supply of infusate (52), first punping
means (60) for punping the infusate (52) fromthe first
reservoir (50), a second reservoir (74) for receiving
drained fluid (76) fromthe henofiltration neans (24),
second punpi ng neans (66) for punping the drained fluid
(76) fromthe henofiltration neans (24) to the second
reservoir (74), first weighing neans (54) and second
wei ghing nmeans (78) for nonitoring the weight of the
infusate (52) and drained fluid (76) and generating

wei ght data signals correlated thereto, and contro
means (12) operably connected to the bl ood punping
means (16) and to each of the first and second punping
means (60, 66) and the first and second wei ghi ng neans
(54, 78), the control neans (12) conprising a conputer
for operating the first and second punpi ng neans (60,
66), wherein the control neans (12) receives the weight
data signals generated by the weighting nmeans (54, 78)
and determ nes fromthe weight data signals the weight
of infusate and drained fluid in the first and second
reservoirs (50, 74) respectively and wherein the bl ood
punpi ng neans (16) is responsive to control signals
generated by the control neans to vary the flow rate of
t he bl ood through the henofiltration nmeans (24),
characterized in that the first punping neans (60) is
for punping the infusate (52) fromthe first reservoir
(50) to the henofiltration neans; in that the control
means conputer is programmed to operate the first and
second punpi ng neans (60, 66) only when the bl ood
punpi ng neans (16) is operating, in that the control
means (12) determ nes the weight of the infusate and
the drained fluid in the first and second reservoirs
(50, 74) at reqgular intervals, conpares those
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determ ned wei ghts to correspondi ng predeterm ned
conput er wei ghts, and, in response to said conparison
generates control signals to adjust automatically as
necessary on an ongoi ng basis during henofiltration the
rates of punping of the infusate and drained fluid
whereby a presel ected amount of fluid is renoved from

t he bl ood over a preselected tine period.

5. A continuous henofiltration system (10) for renoval
of fluid fromthe bl ood of a patient, conprising
henmofiltration nmeans (24), neans (16) for punping bl ood
froma patient through the henofiltrati on nmeans (24)
and back to the patient, a first reservoir (50) for

mai ntai ning a supply of infusate (52), first punping
means (60) for punping the infusate (52) fromthe first
reservoir (50) to the patient, a second reservoir (74)
for receiving drained fluid (76) fromthe
henmofiltration nmeans (24), second punpi ng neans (66)
for punping the drained fluid (76) fromthe
henmofiltration nmeans (24) to the second reservoir (74),
first (54) and second wei ghing neans (78) for

noni toring the weight of the infusate (52) and drai ned
fluid (76) and generating weight data signals
correlated thereto, and control neans (12) operably
connected to the bl ood punping nmeans (16) and to each
of the first and second punping neans (60, 66) and the
first and second wei ghing neans (54, 78), the control
means (12) conprising a conputer for operating the
first and second punping nmeans (60, 66), wherein the
control neans (12) receives the weight data signals
generated by the weighting neans (54, 78) and

determ nes fromthe weight data signals the weight of
infusate and drained fluid in the first and second
reservoirs (50, 74) respectively and wherein the bl ood

1856.D
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punpi ng neans (16) is responsive to control signals
generated by the control neans to vary the flow rate of
t he bl ood through the henofiltration nmeans (24)
characterized in that the control neans conmputer is
programed to operate the first and second punping
nmeans (60, 66) only when the bl ood punping neans (16)
is operating, and in that the control neans (12)

determ nes the weight of the infusate and the drained
fluid in the first and second reservoirs (50, 74) at
regular intervals, conpares those determ ned weights to
correspondi ng predeterm ned conputed weights, and, in
response to said conparison, generates control signals
to adjust automatically as necessary on an ongoi ng
basi s during henofiltration the rates of punping of the
i nfusate and drained fluid whereby a presel ected anount
of fluid is renoved fromthe blood over a presel ected
time period.”

| ndependent claim5 differs essentially fromclaim1 by
the feature that the first punping nmeans (60) is for
punmpi ng the infusate (52) fromthe first reservoir (50)
to the patient instead of to the henofiltrati on neans.

The appel |l ant argued as follows. The subject-matter of
claim5 | acks novelty over Dl1. The teaching of D1, D3,
D11 or D12 per se nade the subject-matter of the

claims 1 and 5 obvious. Furthernore, the subject-nmatter
of clainmse 1 and 5 was suggested by a conbi nati on of the
teaching of D3 and D6, Dl and D6 or D13 and D6.

The respondent pointed out that the issues already
dealt with in the previous decision on the case

T 357/98 could not be reexam ned in the present
procedure. Furthernore, no conbination of the teaching
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of the cited docunents could lead in an obvious way to

the cl ai ned i nventi on.

Reasons for the Deci sion

1. The appeal is adm ssible.

2. Case history

The patent in suit was the subject of a previous

deci sion of the board of appeal bearing the nunber

T 375/98. This decision stated that the subject-matter
of the present clainms was novel over the disclosure of
each of D1 and D3, and was based on an inventive step
when considering the sanme docunents D1 or D3 al one or
in conmbination. The board therefore did not consider

t hese questions again, being "res judicata" (see case
Law of the Boards of Appeal of the EPQ, 4'" edition
2001, English version, VII.D. 10.1, pages 536, 537).

3. | nventive step

3.1 D11 di scl oses the sane features as D12, as far as the
inventive step of the claimis concerned (see section
3.2).

3.2 D12 di scl oses a continuous henofiltration systemfor
removal of fluid fromthe blood of a patient,
conprising henofiltration nmeans (5), neans (13) for
punpi ng bl ood froma patient through the henofiltration
means and back to the patient, a first reservoir (2)
for maintaining a supply of infusate, first punping
means (8) for punping the infusate fromthe first

1856.D



1856.D

-7 - T 0321/03

reservoir to the henofiltration neans, a second
reservoir (3) for receiving drained fluid fromthe
henofiltrati on nmeans, second punping neans (11) for
punpi ng the drained fluid fromthe henofiltration neans
to the second reservoir.

Starting from D12 the object to be achieved by the

i nvention according to the patent in suit nmay be
regarded as to achieve an ideal or nearly ideal fluid
renoval and replacenment and therefore to inprove the
accuracy of the henofiltration procedure (see
description, colum 5, lines 28 to 37).

This object is achieved by the provision of first

wei ghi ng nmeans and second wei ghing neans for nonitoring
t he weight of the infusate and drained fluid and
generating wei ght data signals correlated thereto, and
control neans operably connected to the bl ood punping
means and to each of the first and second punpi ng nmeans
and the first and second wei ghi ng neans, the control
means conprising a conputer for operating the first and
second punpi ng neans, wherein the control neans
receives the wei ght data signals generated by the

wei ghting neans and determ nes fromthe weight data
signals the weight of infusate and drained fluid in the
first and second reservoirs respectively and wherein

t he bl ood punping neans is responsive to control
signals generated by the control nmeans to vary the flow
rate of the blood through the henofiltration neans, the
control neans conputer being programmed to operate the
first and second punping nmeans only when the bl ood
punpi ng nmeans i s operating, the control neans

determ ning the weight of the infusate and the drained
fluid in the first and second reservoirs at regul ar



3.3

1856.D

- 8 - T 0321/03

intervals, conparing those determ ned weights to
correspondi ng predeterm ned conputer weights, and, in
response to said conparison, generating control signals
to adjust automatically as necessary on an ongoi ng
basi s during henofiltration the rates of punping of the
i nfusate and drained fluid whereby a presel ected anount
of fluid is renoved fromthe blood over a presel ected
time period.

D12 does not contain any hint which would have | ead the
skilled person in an obvious way to the clai ned
invention, since it uses the difference of weight

bet ween drained fluid and i nfusate as control paraneter
and it does not neasure directly the weight of the
infusate and of the drained fluid.

Claim5 achieves the sane object, with the difference
that the first punping nmeans is for punping the
infusate fromthe first reservoir to the patient
instead of to the henofiltration nmeans. This feature is
al so not disclosed in D12.

D3 di scl oses a continuous henofiltration systemfor
removal of fluid fromthe blood of a patient,
conprising henofiltration nmeans (3), neans (2) for
punpi ng bl ood froma patient through the henofiltration
means and back to the patient, a first reservoir (9)
for maintaining a supply of infusate, first punping
means (11) for punping the infusate fromthe first
reservoir, a second reservoir (7) for receiving drained
fluid fromthe henofiltration nmeans, second punping
means (6) for punping the drained fluid fromthe
henofiltration nmeans to the second reservoir, first

wei ghi ng neans (10) and second wei ghing neans (8) for
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noni toring the weight of the infusate (substituate) and
drained fluid (filtrate) and generating wei ght data
signals correlated thereto, and control neans (see
Figure 2) operably connected to each of the first and
second punpi ng neans and the first and second wei ghi ng
nmeans, the control means conprising a conputer for
operating the first and second punpi ng neans, wherein
the control neans receives the weight data signals
generated by the wei ghing neans, and the control neans
determ nes fromthe weight data signals the weight of
the infusate and the drained fluid in the first and

second reservoir.

Moreover, with respect to claim5, D3 additionally
di scl oses that the first punping neans is for punping
the infusate fromthe first reservoir to the patient.

The subject-matter of claiml differs fromthat which
is disclosed in D3 in that:

the control neans is operably connected to the bl ood
punpi ng neans, the bl ood punping neans is responsive to
control signals generated by the control neans to vary
the flowrate of the blood through the henofiltration
means, the first punping neans is for punping the
infusate fromthe first reservoir to the henofiltration
means, the control neans conputer is programed to
operate the first and second punpi ng nmeans only when

t he bl ood punping nmeans is operating, the control neans
determ nes the weight of the infusate and the drained
fluid in the first and second reservoirs at regul ar
intervals, conpares those determ ned weights to
correspondi ng predeterm ned conputer weights, and, in
response to said conparison, generates control signals
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to adjust automatically as necessary on an ongoi ng
basi s during henofiltration the rates of punping of the
i nfusate and drained fluid whereby a presel ected anount
of fluid is renoved fromthe blood over a presel ected
time period.

Therefore, starting from D3, the object to be achi eved
by the patent in suit again nmay be regarded as to
achieve an ideal or nearly ideal fluid renoval and
repl acenent and therefore to inprove the accuracy of
the henofiltration procedure (see description,

colum 5, lines 28 to 37).

D6 refers to a fluid flow control system particularly
for use in controlling the draining of fluid (infusate)
froma reservoir intravenously into a patient

(colum 1, lines 15 to 19). Docunent D6 discloses a
control nmeans which determ nes the weight of the
infusate (see Figure 1; 111, 12, 121), conpares the
det erm ned wei ght to correspondi ng predeterm ned
conputer weights (13, 121, 141), and generates a
control signal (131) to adjust automatically, as
necessary, on an ongoi ng basis during operation the
rate of punping of the infusate (see description,
colum 2, lines 1 to 66).

D6 therefore teaches the use of a weight based control
system However it does not suggest the characteri zing
features of claim1.

I n anal ogy D6 does not disclose the characterizing
features of claim5 either.
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Accordingly, a conbination of D3 and D6 does not | ead
in an obvious way to the subject-matter of clains 1 and
5.

In the previous decision of the board of appeal

T 375/98, it has already been decided (see section 2 of
the reasons for the decision) that D1 does not disclose
any of the features of the characterizing portion of

claim 1.

Consequently, D1 does not disclose any of the features
of the characterizing portion of claim5 either.

Since D6 is not suitable to suggest the characteri zing
features of claim1l and claim5 (see section 3.3
above), a conbination of docunments D1 and D6 cannot

| ead the skilled person in an obvious way to the

subj ect-matter of clainms 1 and 5.

D13 (see Figure 1 at page 168, and page 167) is |ess
rel evant than D3 (see section 3.3) since it does not
di scl ose control neans operating the filtrate punping

neans.

Subsequently, a conbination of the teaching of D13 and
D6 can not lead to the invention as clainmed in clains 1
and 5 in an obvious way.

Wth respect to the above findings the board concl udes
that the subject-matter of the present clains 1 and 5

of the patent in suit involves an inventive step.
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Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

A. Vottner T. Kriner

1856.D



