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Summary of Facts and Subm ssi ons

1975.D

The appeal is directed agai nst the decision of the
Qpposition Division posted 21 January 2003 to revoke

t he European patent No. O 710 618. The patent had been
opposed on the grounds that its subject-matter extended
beyond the content of the application as filed

(Article 100(c) EPC), that it did not disclose the
invention in a manner sufficiently clear and conpl ete
for it to be carried out by a person skilled in the art
(Article 100(b) EPC) and that its subject-matter was
not new and | acked and an inventive step (Article 100(a)
EPC) .

The Opposition Division revoked the patent under the
terns of Article 100(c) EPC. The Opposition Division
hel d that the subject-matter of granted claim 1l (main
request) as well as of the clains according to the
auxiliary requests extended beyond the content of the
application as filed.

A notice of appeal against this decision was filed on
11 March 2003 and the fee for appeal paid at the sane
day. The statenent of grounds of appeal was filed on
24 March 2003. The appel |l ants requested that the
decision to revoke the patent be set aside and the
pat ent be maintained as granted (main request), or in
the alternative that the patent be maintained on the
basis of claim1 according to the auxiliary request
filed with the notice of appeal.

In a reasoned comuni cation pursuant to Article 12 of
t he RPBA posted on 24 March 2004, the Board expressed
the view that that the subject-matter of granted
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claiml (main request) extended beyond the content of
the application as filed and that claim1 according to
the auxiliary request nmet the requirenents of

Article 123(2) and (3) EPC.

In reaction to the conmuni cation of the Board, the
appellants, in their letter dated 7 April 2004,

subm tted an amended set of clains as a new main
request and requested that the case be remtted to the
first instance to discuss the other aspects of
patentability.

The respondents (opponents), in their letter dated

28 May 2004, requested that the case be remtted to the
first instance without tackling the other issues of
patentability.

| ndependent claim1 reads as foll ows:

"1. Traction sheave el evator conprising an el evator
car (1) noving along elevator guide rails (10), a
counterwei ght (2) noving al ong count erwei ght guide
rails (11), a set of hoisting ropes (3) on which the

el evator car and the counterwei ght are suspended, and a
drive machine unit (6) conprising a traction sheave (7)
driven by the drive machi ne and engagi ng the hoisting
ropes (3), whereby the drive machine unit (6) is placed
in the top part of the elevator shaft in the space

bet ween the shaft space needed by the el evator car on
its path and/or an overhead extension of said space and
a wall of the elevator shaft, and whereby the drive
machi ne unit (6) is nounted on the upper end of one or
nore guide rails (10, 11, 1l1a), characterized in that
the drive nmachine unit (6) is fastened to the el evator
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shaft by means of a bracing elenment (21) that takes up
hori zontal forces acting on the drive nmachine unit (6)
but substantially does not take up any vertical
supporting forces."

Reasons for the Decision

1975.D

The appeal neets the requirenents of Articles 106 to
108 and Rule 64 EPC and is therefore adm ssible.

Amendnents (Article 123(2) and (3) EPQ

The preanble of claim1 repeats the wording of claim1l
as originally filed. The wording of the characterising
part of claim1l corresponds to the wordi ng of dependent
claim3 as originally filed, a claimwhich referred
back to claim1l as fil ed.

By virtue of the incorporation of the wording of
original claim3 it has now been specified that the
braci ng el enent fastens the drive machine unit to the
el evator shaft in contrast to the generalized terns of
granted claim 1l according to which the bracing el enent

was nerely "provided" in sonme undefined manner

Dependent claim 2 corresponds to claim2 as granted and
dependent clains 3 to 5 correspond to claim4 to 6 as
gr ant ed.

The clains neet therefore the requirenents of
Article 123(2) and (3) EPC. These findings have not
been contested by the respondents.
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3. Rem tt al
I n accordance with the requests of the parties and in
order not to deprive themof the possibility of having
the issues of insufficiency of disclosure
(Article 100(b) EPC and of |ack of novelty and/or
inventive step (Article 100(a) EPC) considered by two

i nstances, the Board remts the case to the first

i nstance for further prosecution.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the foll ow ng docunents:

- claiml to 5 submtted with letter dated 7 Apri
2004;

- description and draw ngs as granted.

The Regi strar: The Chai r man:

D. Sauter S. Crane

1975.D



