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Summary of Facts and Subm ssi ons

2478.D

Eur opean patent No. 98 660 022.9 (publication
No. 0 867 338) was refused by a decision of the
Exam ni ng Divi sion posted 26 August 2002.

The reason given for the decision was that

- the warning triangle according to claim1 |acks

novel ty over

D1: DE- A- 29618574

- the warning triangle according to independent
claim1l is not inventive over prior art docunent

D1 and common general know edge.

On 24 Cctober 2002 the appellant (applicant) |odged an
appeal against the decision and paid the prescribed
appeal fee at the same tine.

The statenent of grounds of appeal was filed on
16 Decenber 2002.

Fol l owi ng a comruni cation fromthe Board the appell ant
requested that the decision under appeal be set aside
and a patent be granted on the basis of the foll ow ng
docunent s:

- Clains 1 to 12 filed with letter dated 3 Septenber
2003.

- Description: pages 1 to 6 filed with letter dated
3 Sept enber 2003.
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- Drawi ngs: sheet 1/2, as published and sheet 2/2
filed with letter dated 3 Septenber 2003.

Claim1l1l (after correction of a clerical error) reads as

foll ows:

"1l. Awarning triangle conprising a first side
(2), a second side (3), a base portion (4) and | egs (6,
7, 8, 9), the base portion, the first side and the
second side each conprising a night reflection part
(12, 13, 14) and a day reflection part (15, 16, 17),
the day reflection parts being arranged within the
night reflection parts, closer to the mddle of the
warning triangle (1), when the warning triangle is in
its erected position, c har acter i zedinthat
a gap (18) is provided between the reflective front
surface of the day reflection part (15) and the rear
surface of the night reflection part (12) of the first
side (2) when the warning triangle is inits erected
and in its folded transport position, the day
reflection part (17) of the base portion (4) being
arranged to at |least partly extend through the gap (18)
when the warning triangle is in its folded transport
posi tion.

| ndependent claim 11 reads as foll ows:

"11. A warning triangle conprising a first side
(2), a second side (3), a base portion (4) and | egs (6,
7, 8, 9), the base portion, the first side and the
second side each conprising a night reflection part
(12, 13, 14), a day reflection part (15, 16, 17) being
arranged within the night reflection parts (12, 13,
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14), closer to the mddle of the warning triangle (1),
when the warning triangle is in its erected position,
characteri zedinthat a gap is provided
between the reflective front surface of the day
reflection part (17) and the rear surface of the night
reflection part (14) of the base portion (4), when the
warning triangle is in its erected and in its fol ded
transport position, the day reflection part (15) of the
first side (2) being arranged to at |east partly extend
t hrough the gap, when the warning triangle is inits
fol ded transport position."

Reasons for the Decision

1
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The appeal is adm ssible.

Formal matters

There are no formal objections under Article 123(2) EPC
to the anendnents to clainms 1 and 11, since they are
adequately supported by the original disclosure.

The provision of a permanent gap on the first side of
the warning triangle between the reflective front
surface of the day reflection part and the rear surface
of the night reflection part, even if the warning
triangle is inits erected position, is supported by
Figure 1 which shows the first side of the erected
triangl e and indicates such gap and in particular by
t he passage of the description as filed at page 3,
lines 16 to 22, where it is stated that the front
surface of the reflection part is slightly |ocated
behind the night reflection part of the first side.
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The permanent gap clainmed in claim1l is inplicitly

di sclosed in the application as originally filed since
it is stated that the gap provided on the first side
can al so be arranged in an anal ogous way on the base
portion of the warning triangle (page 5, penultimate
par agraph of the application as filed).

Novel ty

Claim1l as amended states in its characterising part
that there is a gap arranged on the first side on the
warning triangle when the latter is in its erected
posi tion.

Figure 1 of prior art docunent D1 is a front elevation
of a warning triangle shown in its fully erected
position. Figure 3 is a section of the first side of
the warning triangle along the line Ill-111 in

Figure 1. As can be seen fromFigure 3, no gap is
provi ded between the reflective front surface of the
day reflection part and the rear surface of the night
reflection part of the first side when the warning
triangle is inits erected portion.

Therefore, the warning triangle according to claim1 is
novel over this state of the art.

Figure 4 of prior art docunent D1 is a section of the
base portion along the line IV-1Vin Figure 1 which
shows the warning triangle inits fully erected

posi tion.
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As can be seen fromthis Figure 4, no gap i s present
between the reflective front surface of the day
reflection part and the rear surface of the night
reflection part of the base portion, when the warning
triangle is inits erected position.

Therefore, the subject-matter of independent claim 11
is novel over this state of the art.

| nventive step

Figure 2 of DL is a view of the warning triangle inits
fol ded position for transport or conpact storage. It is
true that this figure shows a gap between the
reflective front surface of the day reflection part and
the rear surface of the night reflection part of the
first side. However, the description of this citation
is wholly silent as to the existence of such gap.

According to the disclosure fromFigure 2, the
|aterally disposed day reflection part (8) of the first
side is at its junction with the night reflection part
(5) folded along two folding |ines, so that the night
reflection part (5) extends in front of the associated
day reflection part (8) and the day reflection part (7)
extends through the gap defined by these two associ ated
menbers (5, 8).

Thus it will be seen fromFigure 2 that it is necessary
to fold the laterally disposed day reflection part (8)
along two folding lines before swivelling the side
parts into their folded position adjacent to the base
part. It is clear that this prelimnary folding
conplicates the folding of the warning triangle into
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its transport or storage position and increases the
ri sk of damaging the day reflection nenbers (7) and/or

(8).

Starting fromDl the problemto be solved by the
present invention may be seen in providing a warning
triangle with day reflection parts which is easy to
fold inits transport or storage position wthout the
ri sk of damaging the day reflection parts.

This problemis solved by the features stated in the
characterising part of clains 1 or 11.

There is no disclosure or suggestion in DL or in the
other prior art docunents cited in the search report of
t he cl ai ned permanent or preformed gap provi ded between
the reflective front surface of the day reflection
menber and the rear surface of the night reflection
menber of the first side, the day reflection nmenber of
the first side formng a guiding neans for the day
reflection nmenber of the base portion when the latter
is nmoved into the gap or withdrawn fromit, thereby
rendering the warning triangle easy to erect or to fold
for conpact storage.

Accordingly, in the Board' s judgnent, the subject-
matter of claim 1l cannot be derived in an obvious
manner fromthe available prior art and consequently
i nvol ves an inventive step (Article 56 EPC)

The sane applies to the subject-matter of independent
claim1l in which the permanent gap is provided on the
base portion of the warning triangle. The subject-
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matter of independent claim 1l therefore also involves
an inventive step (Article 56 EPC)

Dependent clains 2 to 10 and 12 concern particul ar
enbodi nents of the invention clainmed in claiml and in
claim 1l respectively and are |ikew se all owabl e.

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the docunents
indicated in point |V above.

The Regi strar: The Chai r man:

S. Fabi ani S. Crane
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