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Summary of Facts and Subm ssi ons
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By its decision dated 23 Decenber 2002 the Qpposition
division rejected the opposition. On 19 February 2003

t he Appel lant (Opponent) filed an appeal. The appeal

fee was paid on 20 February 2003. The statenent setting
out the grounds of appeal was received on 23 April 2003.

The patent was opposed on the grounds based on
Article 100(a) EPC (54 and 56 EPC) EPC.

Claim1l of the main request reads as foll ows:

"1. Washing nmachine with water recovery arrangenent,
conprising a wash tank (1) capabl e of being supplied
with fresh mains water through a normally cl osed water
supply circuit (8) adapted to be opened by progranme
control neans of the machine to performoperating
cycles conprising at | east a washi ng phase and/or at

| east a rinsing phase, said water recovery arrangenent
bei ng capable of storing in a volunetric nmetering
reservoir the water fromat |east one of said phases
for reuse during a subsequent cycle, said water
recovery arrangenent conprising a pipe with a punp
controlled by said progranme control neans being
adapted to deliver water fromthe tank into said
reservoir, characterized in that the wash tank (1,4) is
provided with water filtering neans (5), the wash tank
bei ng connected with drain neans (6) upstream of the
filtering neans (5), the drain neans being separate
fromsaid water supply circuit (8-14), said pipe (14)
branching off the wash tank in correspondence of a
portion thereof |ocated downstreamof said filtering
nmeans (5), and said reservoir (11) fornms a part only of
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said water supply circuit (8-14) so as to be
substantially flushed by the flow of the fresh water
delivered into the wash tank (1, 4) each tine that said
wat er supply circuit is opened.”

The foll owi ng docunents played a role in the appeal
pr oceedi ngs:

El: DE-A-39 36 989

E2: DE-U-81 10 994

Oral proceedi ngs before the Board took place on
31 August 2004.

The Respondent (Patentee) who was duly summoned,
informed the Board with letter of 12 August 2004 t hat
he woul d not attend these oral proceedings. Pursuant to
the provisions of Rule 71(2) EPC the proceedi ngs were
continued wi thout him

The Appellant mainly argued that the feature of claiml
of the patent in suit which reads as follows: "said
reservoir (11) forns a part only of said water supply
circuit (8-14) so as to be substantially flushed by the
flow of the fresh water delivered into the wash tank
(1, 4) each tine that said water supply circuit is
opened. " was unclear, since it could be interpreted as
nmeani ng either that the reservoir does not formthe
entire water supply circuit or that the reservoir is
exclusively part of the water supply circuit and thus,
is not part of the water drain circuit. Furthernore,
the ternms "upstreanmt and "downstream were uncl ear
since the water flow direction is not clearly defined
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in claiml. Consequently, for assessing inventive step,
the uncl ear features had to be disregarded, and
therefore, the subject-matter of claim1l would only
differ fromthe nmachine according to E1 in that it
further conprises filtering nmeans. However, the

subj ect-matter of claim1 would not involve an

i nventive step having regard to E1 taken in conbination
with E2, which discloses suitable filtering neans.

The Appel |l ant requested that the decision under appeal
be set aside and that the patent be revoked.

In his witten subm ssions, the Respondent disputed the
views of the Appellant and argued that several features
of claiml1 in suit were not disclosed in E1, in
particular the feature that the reservoir (11) fornms a
part only of said water supply circuit, which had to be
understood as neaning that the reservoir is a part only
of the water supply circuit and not of the water drain
circuit. Mreover, E2 was not concerned with the
problemto be solved by the invention and did not give
any information about a water recovery reservoir and

t he correspondi ng specific hydraulic circuit.
Furthernore, E2 referred to a di shwasher where the
filtering neans were quite different fromthose of a
washi ng machine referred to in E1. Therefore, a skilled
person woul d not have used the filtering nmeans known
fromE2 in a machine according to E1 and even if he had
cont enpl at ed such a conbi nati on, he would not have
arrived at a machine as clainmed in the patent in suit.

The Respondent requested that the appeal be dism ssed.
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Reasons for the Decision

2.2

2116.D

The appeal is adm ssible.

Interpretation of claiml

Claim 1 conprises the followi ng feature: "the wash tank
(1, 4) is provided with water filtering nmeans (5), the
wash tank being connected with drain neans (6) upstream
of the filtering nmeans (5)."

Thus, it is clear for a person skilled in the art, that
the drain neans are directly connected to the wash
tank, and that therefore, in the nmeaning of the patent
in suit, the term"drain neans" designates the whol e of
t he piping which |leads fromthe tank to the drain and
not only the drain punp and the pipe downstream

t her eof .

Furthernore, the term"upstreant in connection with the
filtering neans and the drain nmeans indicates that the
water flows fromthe wash tank into the drain nmeans

wi t hout passing through the filtering neans (i.e. by-
passing the filtering nmeans) and this irrespectively of
the water flow direction. Mreover, in the present

case, since the aimof the drain nmeans is to convey the
water fromthe wash tank to waste, and not in the
reverse direction, the water flow direction is clearly
defi ned.

Furthernore, claim 1l conprises the follow ng feature:
"said reservoir (11) fornms a part only of said water
supply circuit (8-14)."
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The appel lant argued that it was uncl ear whether this
means that the reservoir is only one part of the water
supply circuit (i.e. does not formthe whol e water
supply circuit) or that the reservoir fornms part only
of the water supply circuit (i.e. is not part of the

water drain circuit).

However, when interpreting the clains of a patent a
skilled person should rule out interpretations which
are illogical or which do not make technical sense. He
should try to arrive at an interpretation which is
technically sensible and takes into account the whole
of the disclosure of the patent.

In the present case, the interpretation according to
whi ch the reservoir does not formthe whol e water
supply circuit would not nake any sense froma
techni cal point of view and thus, has to be rejected.

Furthernore, claim1l also conprises the follow ng
feature "the wash tank being connected with drain neans
(6) upstreamof the filtering neans (5), the drain
means being separate fromsaid water supply circuit (8-
14)" which inplies that the reservoir, which according
to any possible interpretation, is part of the water
supply circuit cannot also be part of the drain neans,
since the drain neans are said to be separate fromthe
wat er supply circuit.

This is confirmed by figure 1 and the description of
the patent where it is indicated:

- colum 2, lines 30 to 32 that "the portion of the
sunp 4 situated upstreamof the filter 5is
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connected with a pipe 6 associated to a drain punp
7" ,

- colum 3, lines 31 to 33 that "punp 7 is operated
in view of delivering to the drain, through pipe 6,
the water collected in the sump 4",

- colum 4, lines 6 to 11 that "conduit 14 connects
with the sunp 4 downstreamof filter 5 ...this
enables only filtered water ...to be recovered and
tenporarily stored in the reservoir 11."

Therefore, in the nmeaning of the patent in suit, the
feature in question has to be interpreted as neaning
that the reservoir forns part only of the water supply
circuit and not part of the water drain circuit.

2.3 In the expressions "said pipe (14) branching off the
wash tank in correspondence of a portion thereof
| ocat ed downstream of said filtering nmeans (5)"
"downstreant indicates that the pipe is connected to
the tank via the filtering neans, i.e. that water which
flows fromthe one to the other always passes through
the filtering neans.

3. Novel ty
3.1 The Board is satisfied that none of the cited prior art
docunents discloses all the features of claim1 of the

patent in suit. Indeed, during the oral proceedings the
Appel l ant withdrew his objection of |ack of novelty.

2116.D
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4, | nventive step

4.1 El is considered to be the closest prior art docunent.

I n the washi ng machi ne discl osed therein, the water
from an operating phase can be stored in a volunetric
netering reservoir for re-use during a subsequent

cycle. The reservoir, however, forns part not only of a
wat er supply circuit of the nmachine but also of a water
drain circuit of the machine itself, so that the
reservoir is contamnated by dirty water at the end of
each operating cycle.

4.2 Therefore, the technical problemto be solved by the
present invention is to propose a washing nachine with
a water recovery arrangenment which inproves hygienic
and scal e-formation problens (see patent in suit,
colum 1, lines 53 to 57). This problemis in essence
solved by the followi ng features stated in the
characterising part of claim1:

- the wash tank is provided with water filtering

neans,

- the wash tank is connected with drain neans
upstream of the filtering neans,

- the drain neans are separate from said water
supply circuit,

- sai d pi pe branches off the wash tank in
correspondence of a portion thereof |ocated

downstream of said filtering neans,

2116.D
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- said reservoir forns a part only of said water
supply circuit.

This problemis neither identified nor addressed by the
cited docunents (E1 and E2) and therefore there is no
incentive for a skilled person to conbine the teaching
of said docunents in order to solve the posed probl em

The Appel lant argued that a person skilled in the art
woul d solve this problemby providing filtering nmeans
as disclosed in E2 and thus would arrive at the
subject-matter of claim1 of the patent in suit.

The Board cannot agree to this reasoning.

| ndeed, E2 discloses a filtering systemto be installed
in the sunp of a washing tank. However, E2 does not

di scl ose a volunetric netering reservoir, in which
water from an operating cycle can be stored for re-use
during a subsequent cycle. Thus, no teaching is

provi ded by E2 as to how contam nation and scal e
formati on could be reduced in such reservoir. There is
al so no disclosure or suggestion of a volunetric
netering reservoir which is exclusively part of the
water supply circuit, as stated in the characterising
part of claiml.

More precisely, the Appellant argued that a skilled
person woul d provi de the machine according to E1 with a
perforated wash drum and a surroundi ng wash tank so
that a sunp could be provided in the wash tank (as
disclosed in E2) in order to install the filtering

means t herein.
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The Board cannot agree to this reasoning either. Once a
person skilled in the art has chosen a starting point
(in the present case E1), he is bound afterwards by
that choice (T 570/91, section 4.4). The choice of the
starting point (in the present case a washi ng nmachi ne
provided with a watertight drum, nmade in the know edge
of the respective benefits and drawbacks of the type of
machi ne concerned, defines the framework of further
devel opment (within this particular type of machine). A
change of type of machine during the further

devel opment of the consciously chosen type, to another
type, which was previously known but had not been
chosen (a machine with a perforated drum surrounded by
a wash tank), can only be seen as the result of an ex-
post-facto analysis (T 1040/93, sections 5.1 and 5.2).

Furthernore, in the present case it would not be
sufficient for a skilled person to change the type of
drum system of the washi ng nachi ne according to E1 and
to provide it with filtering means to arrive at a
machine as clainmed in claiml of the patent in suit. He
woul d al so be obliged to conpletely nodify the
hydraulic circuit, to such an extend, that except the
punps and the reservoir no other part of the core of
the machine originally disclosed in E1 would remain
unchanged.

However, such nodifications cannot be obvious for a
person skilled in the art, because said nodifications
woul d be so extensive that it would be uncertain

whet her or not the resulting machine would still be
able to carry out the washing process taught by EL.
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Finally, the washing nethod disclosed in E1, foresees
that the used water is always punped back into the said
reservoir (to neasure the recovered quantity of water
in order to optim se the subsequent washi ng sequences)
bef ore being punped to waste. Consequently, the
reservoir would still be part of the drain nmeans (this
however woul d be contrary to the provisions of claim1l
of the patent in suit) and thus, the thereby resulting
machi ne woul d not disclose all the features of the
subject-matter of claim1 of the patent in suit.

Consequently, the subject-matter of claim1l of the

patent in suit involves an inventive step.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Magouliotis M Ceyte

2116.D



