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Summary of Facts and Subm ssi ons

2848.D

The appeal is fromthe interlocutory decision of the
Opposition Division posted on 23 Decenber 2002
concerni ng the mai ntenance in anended form of European
patent No. 0 796 073, granted in respect of European
patent application No. 95 906 948. 5.

Caiml in the formupheld by the Opposition Division
reads as foll ows:

"1. A prelam nated conposite tape fromwhich a
conposite adhesive closure tape tab (20) for disposable
articles can be cut, which conprises a support sheet
(21) and a nechani cal fastener (30), wherein the
support sheet (21) has a fastening surface (22) with a
bondi ng |l ayer (24) and a back side surface (23),
whereby a first axial extending section (25) of the
support sheet (21) has a patch (26) conprising a
nmechani cal fastener (30) disposed on the bonding |ayer
(24), and a second axial extending section (31) of the
support sheet has an exposed bonding | ayer (24) which
is attached to an edge portion (14) of a disposable
article (10) in a production process, characterized in
that the tape is in a stable roll and the back side
surface (23) of the support sheet (21) is provided wth
means for increasing the static friction of the back

side surface (23) to the nechanical fastener (30)."

In the decision under appeal the Opposition D vision
consi dered that the patent as anended net the
requi renents of Article 83 EPC and that the subject-

matter of claiml of the patent as granted was novel
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and involved an inventive step in the |light of the

prior art, represented in particular by docunent

E14: WO A- 90/ 02540.

The appellants | and Il (respectively opponents | and
1) each | odged an appeal, received at the EPO
respectively on 14 and 18 February 2003, against this
deci sion and sinultaneously paid the appeal fee. The
statenments setting out the grounds of appeal were
received at the EPO on 28 April and 2 May 2003,
respectively.

In a comuni cati on acconpanyi ng the sumons for oral
proceedi ngs pursuant to Article 11(1) of the Rul es of
Procedure of the boards of appeal, the Board expressed
the prelimnary opinion that it would appear that the
expressions "stable roll" and "neans for increasing the
static friction" in claiml did not define precise
restrictions and thus were to be interpreted broadly.
The Board further stated that it woul d appear that

al t hough E14 nentioned a tape wth a hook and | oop
fastener, there was neither a clear and unanbi guous

di sclosure in this docunent of this nechanical fastener
bei ng di sposed on a bonding | ayer, nor of the provision
of an exposed bonding | ayer for connection to the

di sposable article, nor of a tape with this fastener

being provided in a roll.

Oral proceedi ngs took place on 3 Novenber 2005.

The appel l ants requested that the decision under appeal
be set aside and that the European patent be revoked.
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The respondent (patentee) requested that the appeal be
di sm ssed and that the patent be nmaintained in the form
uphel d by the Opposition Division, or alternatively on
the basis of the clainms according to one of the
auxiliary requests 1 to 6 filed in advance of the oral
proceedings with letter dated 2 Cctober 2005.

O the prior art documents cited during the opposition
proceedings only the following is relevant to the
present decision, in addition to E1l4:

D10: US-A-3 863 412.

During the appeal proceedings a nunber of docunents
were filed by the appellants. Only the follow ng are
rel evant to the present deci sion:

D19: AT-E-65690 B;

D21: photographs relating to test experinents of
unwi nding rolls, filed by appellant Il with letter
of 2 May 2003;

D27: EP- A-247 855.

The subm ssions of the appellants in respect of the

respondent's main request can be summari zed as foll ows:

Concerning the interpretation of the claim appellant |
submtted that the expression of claim1 "means for
increasing the static friction" was to be regarded as
deprived of any neaning. In the description of the
patent in suit it was disclosed that an increase of the
static friction was obtai ned by an i ncrease of the
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roughness Ra, i.e. the nmean roughness. There was
however no direct correl ati on between the nean
roughness and the static friction since the latter was
dependent al so on the frequency of the m croscopic
peaks and valleys form ng the surface structure. Also
the expression "stable roll™ did not inply any precise
[imtations. In the description it was stated that a
roll was stable when it could be unwound at hi gh speed
wi t hout tel escoping. However, "high speed® neant speed
hi gher than the usual speed and therefore this
expression did not identify any specific speed.

Appel lant Il added that the patent in suit did not
specify at all what was intended with "hi gh speed”, and
t herefore any speed could be regarded as such.
According to the description of the patent in suit, the
means for increasing the static friction could not only
be coated but also be inherent to the back side surface
of the support sheet. This was no disclosure of
specific neans, only of their |ocation. There was no
disclosure in the patent in suit of the reference for
determ ning whether an increase of the static friction
t ook place. The absence of a correlation between the
static friction and the roughness was shown by the
results of test experinents nade by the appellants on

the tape rolls shown in the photographs of D21.

Concerning sufficiency of disclosure, the appellants
argued that the patent in suit did not teach how to
provide the increase in static friction because it only
di scl osed to increase the static friction by nmeans of
an increase in roughness, yet the increase in roughness
was not correlated with an increase in static friction.

Many ot her factors such as the dianmeter of the roll and
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the wi nding pressure played a role in determ ning the
static friction. Furthernore, claim1l enconpassed the
possibility of a support sheet consisting of a nonwoven
material. For nonwoven materials it was not possible to
nmeasure the static friction because any novenent of the
mechani cal fastener, necessary for such neasurenent,
woul d be prevented by the engagenent thereof with the

| oops of the nonwoven material. Mreover, the patent in
suit not only failed to indicate the reference with
respect to which an increase of the static friction was
to be obtained; it also failed to disclose a nethod for
measuring the static friction. In the absence of a
standard nethod for neasuring the static friction, any
known net hod coul d be used. However, the result of the
nmeasurenent of the static friction depended on the

nmet hod adopted. Also the difference between two
nmeasurenents made with a sanme nethod on different
materials could vary dependi ng on the nethod used, even
to such an extent that an increase of the static
friction determ ned when taking the neasurenents wth
one nethod could correspond to a decrease of the static
friction when using another nethod. Further, the patent
in suit did not clearly disclose when a tape roll could
be regarded as stable. The reference in the description
to aroll that could be unwound continuously and at a
hi gh speed wi thout tel escoping did not renove the
fundanental lack of clarity in the teaching of the
patent in suit, because there was no indication of what
was a hi gh speed and what degrees of tel escoping and
under which conditions were allowable. Therefore, the
patent in suit did not contain objective elenents
allowing a skilled person to establish, when trying to
reproduce the invention, whether he was working within
the forbidden area of the clains or not (see T 256/ 87,
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point 17). For these reasons, the disclosure of the
patent in suit was insufficient within the neani ng of
Article 83 EPC.

The subject-matter of claiml1l was not novel over the

di scl osure of E14, which concerned a prel am nated
conposite tape useful for fastener tapes for diapers.
Thi s docunent specifically disclosed tapes having a
pressure-sensitive adhesive fastening | ayer, which were
provided in roll formfor storage and transport. E14

i ncl uded the general teaching of using a mechanical
fastener instead of the pressure-sensitive adhesive
fastening |l ayer, and thus disclosed the provision of a
tape roll having a nechanical fastener. Such tape was
clearly provided with an exposed bonding | ayer for
attachnment to an edge portion of a diaper, a nechani cal
fastener not being suitable for that purpose. A bonding
| ayer was provi ded between the support sheet and the
mechani cal fastener as the direct result of the bond
bet ween these two conponents, even when the bond was
made by wel di ng because in such case a wel ded | ayer
woul d be provided. Since the tape could be stored in
roll form it was necessarily in a stable roll. As
regards the neans for increasing the static friction of
t he back side surface to the nmechanical fastener, since
its effect was the provision of a stable roll, it was
necessarily present, either as inherent to the support
sheet material or as an additional |ayer, e.g. the

rel ease | ayer provided on the back side surface of the
support sheet. In fact, the provision of a rel ease

| ayer was al so contenplated by the patent in suit.

Even if it were novel, the clainmed subject-matter would
not involve an inventive step in the light of the
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di scl osure in E14 of a tape having a nechani cal
fastener. Assuming that the tape of claim1l was

di stingui shed fromthe tape of E14 by the neans for
increasing the static friction provided on the back
side surface of the support sheet, it had to be

det erm ned what technical effect was obtained by nmeans
of this distinguishing feature. However, there was no
evi dence in support of the patentee's allegation that
the technical effect consisted in an increase of the
stability of the roll. The appellants submtted

evi dence, nanely the test experinents on the rolls
shown in the photographs of D21, denonstrating that an
increase of the static friction did not result in an
increase of the stability of the roll. Therefore, the
di stinguishing feature was to be regarded as deprived
of a technical effect. Accordingly, the objective

t echni cal probl em sol ved consisted in providing an
alternative tape roll. No inventive step could be seen
in the provision of nmeans for increasing the static
friction to solve this problem As regards the other
features of claim1 which the respondent submitted were
not known from E14, reference was nmade to D19, show ng
a tape tab with a nechanical fastener attached to an
absorbent article by neans of an adhesive, to D27,

di scl osi ng the advantages of having a tape in a roll
form and to D10 showing a tape with a nmechani cal

fastener in a roll.

The respondent refuted these argunents and submtted
that claim1l was to be interpreted in the light of the
description, according to which "stable roll"™ neant a
roll which could be unwound at a high speed
continuously w thout telescoping of the roll during
unwi ndi ng. Further according to the description, the
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means for increasing the static friction could either
be coated on the back side surface or be inherent to
the support sheet material itself. Considering that it
was evident for a skilled person that "high speed”
referred to the typical manufacturing speeds used in
in-1ine manufacturing processes of disposable articles,
claim 1l undoubtedly related to a tape in aroll in

whi ch, either because of the properties of the materi al
of the support sheet or because of additional neans
provi ded on the back side surface thereof, the static
friction between the support sheet and the nechani cal
fastener was such as to prevent tel escoping of the rol
when the latter was unwound at the typica
manuf act uri ng speeds of in-line manufacturing processes

of disposable articles.

There were no difficulties for the skilled person to
reproduce the invention: sinple enpirical

i nvestigations, consisting in verifying whether in use
t el escopi ng took place or not, were sufficient to
verify whether the roll was stable or not. As regards

t he neasurenent of the static friction, the nethod used
was irrelevant because the claimdid not refer to

val ues of static friction or to the difference of these
val ues, but only required to determ ne whether the

cl ai mred neans provided an increase in static friction.
There were also no difficulties in neasuring the static
friction when the support sheet was made of a nonwoven
material: by definition, the static friction related to
the situation in which there was no rel ative novenent
bet ween the nechani cal fastener and the support sheet
and therefore the fact that the | oops of nonwoven

mat erial m ght prevent a relative novenent had no

significance.
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I n docunent E14 the disclosure of a tape in a roll form
was limted to the case of the tape having an adhesive
fastener. This specific disclosure could not be applied
to the generic disclosure in E14 of a tape having a
hook and | oop fastener instead of an adhesive fastener.
The di scl osure of a hook and | oop fastener was to be
seen in connection with the general teaching of E14 to
provide a stretchable multiple layer film which not
necessarily was in a roll form In fact, there was no
di sclosure at all in the prior art of a tape with a
mechani cal fastener being in a roll form Furthernore,
for the tape having a hook and | oop fastener, E14 did
nei t her disclose that the mechani cal fastener was

di sposed on a bonding |layer, nor that an exposed
bondi ng | ayer was provided for connection to the

di sposabl e article.

The nmeans for increasing the static friction directly

contributed to the desired result of providing a stable

roll. The experinents of D21 showed that the tape rolls
tested by appellant Il could be unwound and t hus worked
well, but did not prove that there was no correl ation

between the stability of the roll and the static
friction between the support sheet and the nechani cal
fastener. The teaching of the patent in suit, based
essentially on the provision of neans for increasing
the static friction of the back side surface of the
support sheet to the nmechanical fastener, allowed to
provide for the first time a tape with a mechanica
fastener in a roll formwhich was sufficiently stable
for use in in-line manufacturing processes of

di sposabl e articles. Since such neans were not



- 10 - T 0224/ 03

suggested by the prior art, the clainmed subject-matter

i nvol ved an inventive step.

Reasons for the Decision

1.

2.2

2848.D

The appeal is adm ssible.

Interpretation of claiml (main request)

There was nuch di scussi on anongst the parties as to the
meani ng of the expressions "stable roll" and "nmeans for
increasing the static friction" in the characterizing
portion of claim1, and this also has a bearing on the
i ssues of sufficiency of disclosure, novelty and
inventive step. It is therefore necessary to assess the
techni cal neaning of these expressions before dealing
with these substantive issues.

The respondent argued that, having regard to

Article 69(1) EPC and the Protocol on the
interpretation thereof, the claimwas to be interpreted
on the basis of the description. Accordingly, the
expression "stable roll" should be read to have the
meani ng derived fromthe description according to which
stable roll neant a roll which could be unwound at a
hi gh speed, i.e. at the typical manufacturing speeds of
di sposabl e articles manufacturing |ines, continuously

W t hout tel escoping.

However, a distinction should be drawn between, on the
one hand, the fact that it m ght be necessary to take
into account any explicit definition as given in the

description for interpreting a claims termand, on the
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ot her hand, the tentative to use Article 69 EPC as a
basis for reading limtations derived fromthe
description into clains in order to avoid objections
based on | ack of novelty or inventive step. The latter
approach to claiminterpretati on by the respondent,
whereby features nentioned only in the description are
read into claim1l as necessary limtations is

i nconpatible with the EPC (see T 1208/97, point 4 of

t he reasons; T 932/99 point 4.3.3 of the reasons).

In the context of the present claim1, the expression
"stable roll" is understood by the skilled person as
referring to a tape which, when in a roll, does not
unwind by itself but remains in a roll format least in
t he nost favourabl e circunstances for that purpose,
nanmel y under static conditions, such as when the tape
is stored. Contrary to the respondent’'s opinion, the
wordi ng of the claimdoes not necessarily inply that
the roll itself nmust be such that it can be unwound at
t he usual manufacturing speeds of disposable articles
W t hout telescoping. Indeed, the claimneither
specifies that the roll nust be stable under such
conditions, nor that the roll is to be unwound during
the "production process" referred to in the preanbl e of
claim11. Furthernore, the claimdoes not even excl ude
that in the production process additional neans for
preventing tel escoping of the roll are used (such as

e.g. circular plates on both sides of the roll).

Claim1 stipulates that "the back side surface of the
support sheet is provided with nmeans for increasing the
static friction of the back side surface to the
nmechani cal fastener”.
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In the Board' s judgnent the skilled person giving to
this expression its literal neaning understands that an
addi ti onal neans on the back side surface of the
support sheet is required, which allows for an increase
of the static friction of the back side surface (to the
mechani cal fastener) as conpared to the static friction
of other surfaces of the support sheet (to the
nmechani cal fastener) that are not provided with such
means (such as the front side surface which is opposite
t he back side surface).

The respondent and al so the appellants submtted that

t he above-nenti oned expression was to be interpreted in
the Iight of the description as not limted to
addi ti onal neans on the back side surface but as
enconpassi ng al so neans inherent to the support sheet
mat eri al .

If this expression is read so as to enconpass al so
means i nherent to the support sheet material, then it
is given a broader neaning than that derived fromits
normal reading, as it would then include the case in
which there is no additional neans at all. However, it
woul d be detrinmental to legal certainty to read into
claim1l a feature which the nornmal readi ng thereof

explicitly excludes.

In this respect, attention is drawn to the fact that

t he paragraph relied upon by the parties in colum 4,
lines 25 to 29, does not state that the increase of
static friction can be inherent to the support sheet
material. Rather it is stated that it can be inherent
to the surface material. Therefore, this paragraph does

not necessarily need to be interpreted as the parties
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have done and is not in contradiction with the

interpretation given by the Board.

The Board remarks that the provision of a rough surface
structure (see colum 4, lines 29 to 31 of the patent
in suit) on the back side surface of the support sheet
may constitute such "inherent” means for increasing the
static friction, but only if the other surface of the
support sheet has not been treated in order to provide
it with a rough surface structure. It thus is an

i nherent neans to the surface material, and, at the
same time, an additional neans, nanely in respect of
the other surface of the support sheet, since it is not
present there.

Sufficiency of disclosure (nmain request)

It is indisputed that the provision of a tape having
the features defined in the preanble of claim1l does
not present any difficulties for the skilled person. In
fact, this only requires the application of generally

known techni cal neasures.

In order to determ ne whether a tape according to the
preanble of claiml1l is stable when in a roll, having
regard to the correct interpretation to be given of the
expression "stable roll" (as expl ai ned above), the
skill ed person would sinply need to i nmmobilize the rol
and check whether it unwinds fromitself or not. As
regards the means for increasing the static friction,
the patent in suit discloses (see par. [0015]) that
vari ous nmeans can be used, which may be coated on the
back surface of the support sheet but preferably
consi st of a rough surface structure. In order to
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determ ne whet her a given coating on, or a specific
rough surface structure of, the back side surface

provi des an increase of the static friction, the
skill ed person would only need to conpare the static
friction of the front side surface of the support sheet
to the nmechanical fastener with that of the back side
surface to the nechanical fastener and check whether in
the latter case a higher static friction is nmeasured.

3.2 In this respect it is noted that the nmethod used for
measuring the static friction is irrelevant, since it
is not the absolute value of the static friction which
is of inportance. In fact, it is only necessary to
determ ne whether the static friction nmeasured on one
surface is greater than that measured on the other
surface. It is clear for the skilled person that for
this purpose the sanme neasuring nethod shoul d be used

when meki ng the two neasurenents.

Appellant 11 submtted that an increase of the static
friction determ ned when taking the neasurenents wth
one nethod could correspond to a decrease of the static
friction when using anot her nethod. However,
considering that such behavi our woul d be very
surprising and that no theoretical explanation for it
has been given or is apparent to the Board, and that
the appellant Il has not filed any experi nental
evidence in support thereof, appellant 11's subm ssion

is to be regarded as an unsubstanti ated al |l egati on.

3.3 If the skilled person, after having selected a specific
nmeans with the intent of increasing the static friction,
finds out that it does not provide the expected
i ncrease but, on the contrary, a decrease, then he

2848.D
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woul d be able to find, with an acceptabl e anmount of
trial and error, another neans producing the desired
effect. In fact, adequate instructions are avail able on
the basis of comon general know edge on the nmechani sm
of static friction between interacting surfaces which
woul d | ead the skilled person necessarily and directly
t owards success through the evaluation of initial
failures (see e.g. T 226/85, Q) 1988, 336). For
instance, if the provision of a rough surface on the
back side of the support sheet, with a roughness Ra
between 3,5 and 10 *min accordance with the disclosure
of the patent in suit (colum 4, lines 38, 39), does
not provide the desired increase of the static friction,
then the skilled person woul d obviously | ook for
different surface structures that provide the desired
effect.

Further, if the selected nmeans for increasing the
static friction would not lead to a stable roll, then
the skilled person, on the basis of the disclosure of
the patent in suit (see colum 4, lines 21 to 25)
according to which the static frictionis related to
the stability of the roll, would | ook for other neans
providing greater increase of the static friction until

a stable roll is obtained.

The appellants submtted that if the nmeans for
increasing the static friction were a nonwoven materi al,
then it was not possible to neasure the static friction
due to the engagenent of the mechanical fastener with

t he | oops of the nonwoven material. Apart fromthe fact
that the patent in suit does not specifically disclose
that the nmeans for increase the static friction

consi sts of a nonwoven material, but only that the
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materi al of the support sheet can be a nonwoven (see
colum 4, lines 5 to 7), whether an engagenent of the
mechani cal fastener with the | oops of the nonwoven
materi al takes place depends not only on the nature of
the material but also on the nature of the nechanica
fastener used, e.g. in case of a fastener having hooks,
fromthe formand di nensi ons of the hooks. Thus, the
skilled person woul d sel ect the support sheet, the
means for increasing the static friction and the
mechani cal fastener in such a manner that when the

| atter engages the back side of the support sheet a
formfit is avoided and the static friction is
nmeasur abl e.

In view of the above it is concluded that the skilled
person woul d have no difficulties in reproducing the
invention as clainmed. Accordingly, it is found that the
patent discloses the invention in a manner sufficiently
clear and conplete for it to be carried out by a person
skilled in the art (Article 83 EPC).

Novel ty (main request)

Using the wording of claim1, docunent E14 discloses a
prel am nated conposite tape (see Fig. 2 and 6) from
whi ch a conposite adhesive closure tape tab for

di sposabl e articles can be cut, which conprises a
support sheet (4) and a fastener (6), wherein the
support sheet (4) has a fastening surface (6) with a
bondi ng layer (6) and a back side surface, whereby a
first axial extending section of the support sheet has
a patch conprising a fastener (6) and a second axi al
extendi ng section of the support sheet has an exposed
bondi ng | ayer which is attached to an edge portion of a

di sposable article (10) in a production process. Since
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the tape can be stored and transported in roll form it
isin a stable roll (page 8, second paragraph). In this
conposite tape, as in all the enbodi nents shown in the
figures of E14, the fastener 6 is a pressure-sensitive
| ayer (page 7, 3"9 paragraph) and no additional bonding
| ayer is provided.

E14 further discloses (paragraph bridging pages 19 and
20) that a hook and | oop fastener can be used instead
of the pressure-sensitive adhesive fastening |ayer.

The appellant submtted that this disclosure was a
general teaching which applied to all the enbodi nents
di sclosed, in particular to the enbodi nent of an
adhesive tape in roll form The Board cannot accept
this view The cited disclosure on page 19 of E14
refers to the nultiple layer filmof "this invention”
The invention of E14, in its nost general form is
defined in claim1, which does not nention the feature
of the tape being in a roll form Furthernore, the

di scl osure of a tape in roll formon pages 8 and 9 is
specifically related to a tape having only pressure-
sensitive adhesive fasteners. Considering that such

t apes cannot be regarded as equivalent to tapes with
mechani cal fastener for disposable articles at |east
froma manufacturing point of view and indeed as
stated in the patent in suit (see par. [0003])
mechani cal fastening systens normally require in-line
| am nation of all conponents, there is no reason for a
skilled person to directly associate the feature of the
tape being in roll form specifically disclosed for a
pressure-sensitive tape, with the disclosure of a tape
havi ng a nechani cal fastener
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Moreover, there is no disclosure in E14 of how the
mechani cal fastener is bonded to the support sheet, and
thus there is no disclosure of the nechanical fastener
bei ng di sposed on a bonding layer. If, for instance,

t he nechani cal fastener is attached to the support

sheet by neans of wel ded spots, then a bonding |ayer is
not formed. Further, E14 does not disclose, in
connection with the tape having a nechani cal fastener,
an exposed bonding | ayer for connection to a disposable
article. Considering that in the exanples of E14 (see
Fig. 6) pressure-sensitive adhesive fastening |ayers
are used for fastening the tape tab not only to an edge
portion of the diaper but also to another part thereof
(see page 10, 2" paragraph), the generic disclosure on
page 20 of E14 to use a hook and | oop fastener instead
of a pressure-sensitive adhesive fastening |ayer |eaves
open the possibility of providing two nechani cal
fasteners, one for the attachnent of the tab to an edge
portion of the diaper and the other for the attachnent

to another part thereof.

Finally, E14 does not disclose any neans for increasing
the static friction of the back side surface to the
mechani cal fastener. Since the nature of the hook and

| oop fastener is not specified at all, no information
can be derived fromE14 in respect of the static
friction existing between the nechanical fastener and
the back side surface of the support sheet, and in
particul ar whether the static friction on the back side
surface provided with additional means such as a

rel ease layer (5, which may consist of a silicone
coating, see page 7, third paragraph) or an enbossed
surface (page 21, lines 1,2; note however that there is
no di scl osure of the enbossing being provided only on
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the back side surface of the film4) would be greater
than the static friction on the other surface of the

support sheet which is not provided with such neans.

None of the remaining avail abl e pieces of prior art
di scl oses a tape suitable for the production of tape
tabs for disposable articles having a nechani cal

fastener and being in a roll.

Appel lant | referred to docunent D10 as disclosing a
fastener strip roll (100; see Fig. 7) conprising a
backi ng tape (102) provided with nechanical fasteners
(104; see columm 4, lines 40 to 51). However, this
known tape is not suitable for the production of tape
tabs for disposable articles, since it is used for
hol di ng panels on walls of buildings (colum 1, lines 4
to 14).

Therefore, the subject-matter of claim1 is novel
(Article 52(1) and 54(2) EPC) over the avail able prior
art.

I nventive step (main request)

The probl em underlying the patent in suit consists in
providing a closure tab roll containing nechani cal
fastener conponents which is stable and thus suitable
for in-line manufacturing process of disposable

articles.

The prel am nated conposite pressure-sensitive tape of
docunent E14 represents the closest prior art, since it
isinroll formand is suitable for in-line

manuf act uri ng processes of disposable articles. The
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subject-matter of claiml1 differs therefromin that the
fastener is a mechanical fastener and the back side

surface of the support sheet is provided with neans for
increasing the static friction of the back side surface

to the nechani cal fastener

In contrast to a pressure-sensitive adhesive, a
mechani cal fastener does not normally have adhesive
properties in respect of the back side surface of the
support sheet. Furthernore, a nmechanical fastener is
usually relatively thick as conpared to an adhesive

| ayer. According to claiml1, the nechanical fastener is
provi ded on a portion only (the patch) of the support
sheet. Thus, it is to be expected that in a tape having
a mechani cal fastener, when rolled up, nost of the
contact between the back side surface of the support
sheet and the front portion of the tape will occur in
correspondence wth the nechanical fastener. The
increase of the static friction, provided by the
correspondi ng neans referred to in claim1, has the
effect of inproving this contact for better
counteracting relative displacenents between the

mechani cal fastener and the back side surface of the

support sheet, i.e. between different turns of the
roll. Accordingly, the cohesion between the different
turns of the rolls is inproved, and a stable roll is
obt ai ned.

The appellants submtted that there was no correl ation
between the increase of static friction and the
stability of the roll, as denonstrated by the test
experinments of D21. According to these experinents, the
tested rolls were each provided with a support sheet
having different val ues of the surface roughness. For
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none of them tel escoping occurred during unwi nding, i.e.
all the rolls were stable. However, it cannot be

derived fromthese experinents that the static friction
isirrelevant for the stability of the roll. In fact,

all that can be derived fromthese experinents is that
all the rolls tested were stable. This mght well be

due to the fact that there was sufficient static
friction between the different turns of the rolls.
Therefore, the appellant's argunent nust fail.

There is no indication in E14 or in the remaining
avai l abl e prior art to provide neans for increasing the
static friction of the back side surface of the support
sheet to the nechanical fastener in order to obtain a
stable roll. Therefore, the subject-matter of Claim1l
is not obvious to a skilled person.

In view of the above the questions of whether it is
obvious for a skilled person to provide, in the tape
according to the enbodi nents shown in the figures of
E14, a nechanical fastener in conbination with an
exposed bonding | ayer, and of whether the skilled
person woul d provide such tape in roll form can be

| eft asi de.

For these reasons, the subject-matter of claiml

i nvol ves an inventive step (Article 56 EPC).

Under these circunstances, the auxiliary requests of

t he respondent do not have to be consi dered.



- 22 - T 0224/ 03

O der

For these reasons it is decided that:

The appeal is dism ssed.

The Registrar: The Chai r man:

M Patin P. Alting van Ceusau
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