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Summary of Facts and Subm ssi ons

The appeal contests the decision of the Exam ning
Division of the European Patent O fice refusing the
Eur opean patent application No. 00 300 375.3. The
deci sion was dispatched by registered letter with
advi ce of delivery on 15 Cctober 2002. The appli cant
filed a notice of appeal by letter received on

13 Decenber 2002 and paid the fee for appeal on the
sane date. No statenent of grounds was received. The
noti ce of appeal contains nothing that could be
regarded as a statenent of grounds pursuant to
Article 108 EPC.

1. In a letter dated 22 January 2003 the appel | ant
infornmed the Board that "the Applicant has deci ded not
to continue further with an Appeal in respect of this
application, and therefore Substantive G ounds of
Appeal will not be filed". In addition, the appellant
requested a refund of the appeal fee.

L1l By a communi cation dated 25 April 2003 and sent by
regi stered post with advice of delivery, the Registrar
of the Board infornmed the appellant that no statenent
of grounds has been filed and that the appeal could be
expected to be rejected as i nadm ssible.

The appellant's attention was drawn to the provision
concerning the late recei pt of docunents pursuant to
Rul e 84a EPC and to the possibility of filing a request
for re-establishment of rights under Article 122 EPC.
The appellant was invited to file observations within

two nont hs.

2720.D
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No answer was received within the given tine limt to

t he Regi stry's comruni cati on.

Reasons for the Deci sion

2720.D

As no witten statenment setting out the grounds of
appeal has been filed within the time limt provided by
Article 108 EPC in conjunction with Rule 78(2) EPC, the
appeal has to be rejected as inadm ssible (Rule 65(1)
EPC). Rule 84a EPC is no |onger applicable.

A rei nbursenent of the appeal fee is ordered by a Board
of Appeal :

(i) in a case in which no notice of appeal has been
filed within the time limt under Article 108 EPC
first sentence, or no notice of appeal is deened
to have been filed because of a failure to pay the
appeal fee within the sane tinme limt and,
consequently, an appeal did not cone into
exi stence and, hence, the appeal fee was paid

w t hout reason; or

(ii) where the Board deens an appeal to be allowabl e,
i f such reinbursenent is equitable by reason of a
substantial procedural violation (cf. Rule 67
EPC) .

In the present case, a notice of appeal was filed and
the appeal fee was paid within the tine limt under
Article 108 EPC, first sentence. Consequently, the
appeal is deened to have been filed so that a

rei mbursenent of the appeal fee according to point (i)

does not apply.
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Furthernore, since the appeal is rejected as

i nadm ssible, a decision on its allowability could not

be given by the Board, so that a reinbursenent of the

appeal

fee under point (ii) does not apply either.

For these reasons it is decided that:

1.

2.

The Regi strar:

The appeal is rejected as inadm ssible.

The request to refund the appeal fee is refused.

D. Magliano

2720.D

The Chai r man

A S. delland



