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Summary of Facts and Subm ssi ons

1889.D

The patentee and opponent |11 | odged appeal s agai nst

t he decision of the Opposition Division to naintain the
Eur opean patent No. 0 582 121 in anended formon the
basis of clains 1 to 5 according to the second

auxiliary request.

Qpposi tions by four opponents had been fil ed agai nst
the patent as a whole and were based on Article 100(a)
EPC (l ack of novelty and |ack of inventive step) and
Article 100(b) EPC (that the patent did not disclose
the invention in a manner sufficiently clear and
conplete for it to be carried out by a person skilled
inthe art) and Article 100(c) EPC (matter extending
beyond the content of the application as filed).
Qpponent | withdrew its opposition with a letter dated
21 Decenber 2001

The Opposition Division held that that all oppositions
were adm ssible and that the invention was sufficiently
di scl osed. The Opposition Division further concl uded
that the subject-matter of the independent clains 1 of
the main and first auxiliary request conprised

i nadm ssi bl e generalisations of an exanple and thus
contravened Article 123(2) EPC. Caim1 of the second
auxi liary request was considered to neet the

requi renents of Articles 84 and 123(2) and (3) EPC
Furthernore, the priority was considered to be validly
clainmed and the novelty and inventive step of the
subject-matter of claim1 of the second auxiliary
request were acknow edged.
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L1l Wth letter of 31 March 2003 opponent Il withdrew its
appeal and its opposition.

| V. Wth fax of 18 June 2004 opponent IV withdrewits
opposi tion.

V. Oral proceedings were held on 6 July 2004.

(a) Appellant |I (patentee) requested that the decision
under appeal be set aside and that the patent be
mai ntai ned on the basis of the sets of clains
according to either the main request, or
alternatively according to the first to ninth
auxiliary request as filed on 4 June 2004 with
letter of 3 June 2004.

(b) Appellant Il (opponent I11) requested that the
deci si on under appeal be set aside and the patent
be revoked in its entirety.

VI . The decision is based on the follow ng docunents:

D3: GB-A-2 000196

D11: FR-A-2 587 369 and WO A-87/01739

D24: EP-A-0 541 448

D37: El ektrochenie, H Ebert, Vogel-Verlag, 2" Edition
1979, pages 88 and 89, tables 19-20 (= enclosure 9)

D38: Rénpps Cheni e- Lexi kon, 8'" edition, 1979, page 425

1889.D
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Annex 2: Declaration of Prof. Achille DeBattisti

Encl osure 4: Skoog- Leary, "Principles of Instrunental
Anal ysis", 4'" edition, Saunders College
Publ i shing, 1992, pages 490 and 491

Encl osure 5: Kister-Thiel, Tabelle Per Le Anali si
Chi mi che E Chimico-Fisiche, 13'" Italian
edition, Urico Hoepli Editore spa, 1990,
page 146

Encl osure 6: Potential vs. Tenperature di agram
Dr W Ingold KG Frankfurt data (derived

from encl osure 5)

Encl osure 7: " Skoog- Leary- Graph", graphical display
of Table 20-1 from page 490 of

encl osure 4

Encl osure 8: Handbook of Chenmistry and Physics, 77'"
Edition, 1996-1997, pages 8-81, 8-84 and
8- 86

Encl osure 10: " Skoog -Kister-Gaph", with respective

tabl es (graphically displaying the
conbi ned val ues of the Skoog-Leary-G aph
and the Kuster-Thiel -G aph

The i ndependent clains 1 and 4 of the main request as
filed on 4 June 2004 read as follows (differences to
claiml1l as granted are in bold):

"1l. Process for the sole pickling of stainless steel
providing only for descaling and dechrom zed surface
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| ayer renoval, consisting in placing the material to be
treated in a bath kept at a tenperature ranging from
30°C to 70°C, having the following initial conposition:
a) SO, at | east 150 g/l

b) Fe3" at |east 15 g/l

c) HF at least 40 g/l

d) HO 35% by w. added with known stabilizers, 1-20 g/l
e) additives of the non-ionic surfactant class

(emul sifiers, wetting agents, polishing agents) as well
as of the acid attack inhibitor class: approx. in a
whol e amount of 1 g/l, in the bath being continuously
fed: an air flow equal to at least 3 n? /h per n? bath,
through a diffuser distributing the flowin the liquid
mass, and if required, quantities of ingredients a) and
c) securing a concentration of at |east 80 g/l of HSO
and of HF in an amount to give a concentration of free
fluoride in the bath of at |east 25g/|1 and a bath pH
below 1.5, and of additives e) in order to secure the
optimal concentration of 1 g/l (as whol e anount), and
characterized in that a stabilized HO (35%by w.) is
fed continuously in the bath in quantity adjusted to
keep the redox potential of the bath at a value of at

| east 250 nV and | ess than 350 nV."

"4. Process for the sole pickling of stainless steel
providing only for descaling and dechrom zed surface

| ayer renoval, consisting in placing the material to be
treated in a bath kept at a tenperature ranging from
30°C to 70°C, having the following initial conposition:
a) SO, at | east 150 g/l

b) Fe3" at |east 15 g/l

c) HF at least 40 g/l

d) HO 35% by w. added with known stabilizers, 1-20 g/l
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e) additives of the non-ionic surfactant class

(emul sifiers, wetting agents, polishing agents) as well
as of the acid attack inhibitor class: approx. in a
whol e amount of 1 g/l, in the bath being continuously
fed: an air flow equal to at least 3 n? /h per n? bath,
through a diffuser distributing the flowin the liquid
mass, and if required, quantities of ingredients a) and
c) securing a concentration of H,SO, between 100 and 150
g/l, free fluoride (added as HF) between 20 and 30 g/I,
and a bath pH below 1.5, and of additives e) in order
to secure the optimal concentration of 1 g/l (as whole
anount), and characterized in that a stabilized HOG
(35%Dby w.) is fed continuously in the bath in quantity
adjusted to keep the redox potential of the bath at a
val ue of at |east 250 nV and | ess than 350 nV."

Appel lant | argued essentially as foll ows:

The late filed docunents illustrate the general

know edge of the skilled person and are taken from
standard text books. These docunents are a reaction to
t he conmuni cation of the Board annexed to the sunmons
for the oral proceedings and should therefore be
allowed into the proceedings. Simlarly, the ten
requests represent a reaction to the Board's opinion
presented in said conmuni cati on and shoul d therefore be
al | oned.

It is doubtful whether the normal hydrogen el ectrode
(NHE) represents the standard to which redox potentials
are quoted since in the practical environnent of a real
plant (i.e. non-laboratory environnment) it causes

probl enms. Al though many docunments do not quote the
reference electrode at all, nost of those which specify



1889.D

- 6 - T 0094/ 03

the sane refer to an Ag/ AgC el ectrode (cf. e.g. D24,
colum 2, lines 36 to 45; D3 or D11). The skilled
person woul d expect that said redox potential of 700 nV
of the initial pickling bath according to Table 1 of
the application as filed has been neasured at the
wor ki ng tenperature of the pickling experinents, i.e.
50°C. Furthernore, the skilled person would inmediately
realize that the NHE would not fit with the disclosed
700 nV potential of the disclosed pickling bath
according to said Table 1 of the application as filed.
Thus, there would be only the choice between the nost
common Ag/ AgCl or cal onel reference el ectrodes, the

| atter one having a potential which is 44 nV hi gher
than the other. For the reasons given by Prof. Battisti
the skilled person would sel ect the Ag/ AgCl reference
electrode. It is admtted that there exists a
contradiction concerning the upper working tenperature
limt of the calonmel electrode (cf. enclosures 4 and 5).
Al t hough an inner electrolyte of NaCl can be used for
measuri ng of a redox potential the skilled person would
not use the sane because it was unreliable (cf. the
reasons given by Prof. Battisti). The potential val ue
of "approx. 700 nV' according to Table 3 of the
application as filed for the sanme pickling bath can be
derived by using the slopes for the said reference

el ectrode (see e.g. enclosures 6, 7 or 10), and | eads,
since the quoted tenperature of 30-35°Cis lower, to a
| oner redox potential of about 675-680 nmV. Thus, there
exi sts no inconsistency between these two potenti al

val ues. The burden of proof for the insufficient

di sclosure lies with the opponent who failed to submt
t he correspondi ng evidence. The skilled person can
check via el ectrochem cal experinents whether a work

pi ece has been only pickled or additionally has been
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passi vated. Therefore the patent enables the skilled
person to carry out the claimed process.

Appel lant 1l argued essentially as follows:

The late filed facts and evi dence submtted by the
patentee with letter of 3 June 2004 shoul d not be

i ntroduced into the procedure because they were |late
filed and not relevant. Due to the late filing of said
evi dence the appellant was unable to produce a counter-
technical opinion with respect to the technical opinion
of Prof. Battisti (i.e. Annex 2 of said letter dated

3 June 2004) which should only be considered as one
party's opinion. Appellant Il had insufficient tine to
verify the experinents of Annex 1. The ten new sets of
clainms filed on 4 June 2004 shoul d al so not be all owed
because they were, together with said evidence,

obtai ned on 16 June 2004 since appellant | had
submtted themonly by post and not by fax. This action
was considered to be unfair and represented an abuse of
procedure.

The patent as granted does not enable the skilled
person to carry out the claimed pickling process of
claiml. Caim1l conprises as an essential feature that
a redox potential of the pickling bath should be

mai ntained in a range of from250 to |ess than 350 nV
but the patent fails to specify which reference

el ectrode has to be used. Al so the application as filed
does not specify which reference el ectrode has to be
used. The standard with respect to which redox
potentials are quoted unless otherwi se stated is the
nor mal hydrogen el ectrode (NHE), which potential at
standard conditions by definition is set at 0 nV.
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Therefore the skilled person would interpret the said
redox potential as being referred to NHE. Thereby the
skilled person would carry out a process which is
outside a redox potential range intended to be used by
the patent in suit. Consequently, the skilled person
cannot put the invention into practice. Even taking
account of the exanple according to Table 1 of the
application as filed the skilled person cannot
conclusively derive that an Ag/ AgCl reference el ectrode
charged with an inner electrolyte of 3 MKC should
have been used in conmbination with a platinum neasuring
el ectrode. The application as filed, although
mentioning a redox potential of 700 nV of the initial
pi ckling bath of said exanple, neither unanbi guously
specifies the tenperature at which said potential was
measured - it is not conclusive that the tenperature
was the sane at which the pickling experinments were
carried out, it could be any tenperature - nor does it
specify all ingredients of the pickling bath, i.e. the
counter ions of the ferric ions are not specified as
well as the type of the "additives" conprised in the
said bath. These conponents, however, influence the
redox potential of the bath. The skilled person could
have chosen a cal onel reference el ectrode as suggested
by docunent D3. The redox potential difference of such
a calonel electrode with an inner electrolyte of
saturated KC conpared with an Ag/ Agd having the sane
inner electrolyte is only 44 nV. Furthernore, as
admtted by the patentee (cf. letter of 3 June 2004,
page 9, |ast paragraph) the clainmed process may
sonetinmes result at |east for sone types of stainless
steel in passivated work pieces bel ow 350 nV. The
argunents of Prof. Battisti are not particularly

rel evant since the know edge of an expert is not the
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sane as that of the skilled person and even he needs a
reasoni ng of nine pages to arrive at the said Ag/ AgC
reference el ectrode. It has not been proven that
everybody uses a 3 Mor 3.5 MKC electrolyte solution
as the inner electrolyte. As can be derived from
docunent D29 an expert did not succeed in properly

pi ckling stainless steel according to the process
clainmed in the patent in suit (cf. D29: Declaration of
M Zavattoni, page 1, point 3; page 5, third paragraph;
page 6, first paragraph). The skilled person is thus
unable to carry out the process of the patent in suit
whi ch therefore does not neet the requirenments of
Article 100(b) EPC.

Reasons for the Deci sion

1.2

1889.D

Adm ssibility of late filed docunments Annex 1, Annex 2
and enclosures 1 to 10

Appel lant | submitted for the first time on 4 June 2004,
i.e. three days later than the one nonth tinme limt set
prior to the date of the oral proceedings before the
Board, the Annexes 1 and 2 together with the

enclosures 1 to 10 wth its letter dated 3 June 2004.
Hence these docunents are to be treated as late filed.

The Board concurs with the argunents of appellant |

t hat the docunments Annex 2 and enclosures 1 to 10
(wherein enclosure 1: Curriculumvitae of Prof.
Battisti; enclosure 2: Publication |ist of Prof.
Battisti; enclosure 3: "Sufficiency of D sclosure”
statenents made by Henkel KGaA) were submitted in order
to support appellant |I's position with respect to the
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Board's negative opinion concerning an insufficiency of
di scl osure. Furthernore, these docunments (nanely
enclosures 4 to 10) represent conmon general know edge
which is taken from standard text books. The Board
takes into consideration the expert opinion of Prof.
Battisti according to said Annex 2 as well as

encl osure 3.

The Board in view of the above considerati on exercises
its discretion under Article 114(1) EPC and i ntroduces
t he docunents Annex 2 and the enclosures 1 to 10 into
t he proceedi ngs.

The Board concurs with appellant Il that it would be
unfair to introduce the late filed docunent Annex 1,
concerni ng experinmental redox potential values of
several pickling bath conmposition, into the proceedings
because appellant Il had not enough tine to repeat and
verify the experinents described therein.

As a consequence the Board exercises its discretion and
di sregards Annex 1 in accordance with Article 114(2)
EPC.

Adm ssibility of appellant |I's requests

Wth the letter dated 3 June 2004 appellant | filed a
new mai n request and nine auxiliary requests on 4 June
2004.

The Board in exercising its discretion decides to admt
the said ten requests filed on 4 June 2004 into the
proceedi ngs, which were filed as a reaction to the
Board' s negative opinion with respect to the
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Article 123(2) issue as set out in the conmuni cation
annexed to the sumons for the oral proceedi ngs.

3. Lack of enabling disclosure (Article 100(b) EPC

3.1 Claim1 of the main request conprises as an essenti al
feature that the redox potential of the pickling bath
shoul d be maintained in a range of from 250 to |ess
than 350 mV. Although this feature is nost essenti al
for the patent the specification fails to specify that
a reference el ectrode and particularly which reference
el ectrode has to be used. The sane is valid for the
application as filed which simlarly is totally silent
in this respect. The decision T 651/90 cited by
appellant | is not considered to be relevant for the
present case since the patent in suit does not contain
any reference to any standard procedure, |et alone one
using a specific reference electrode, for determ ning
the redox potential.

The patentee admtted that the feature of the redox
potential represents an essential feature of the
claimed stainless steel pickling process. During the
opposition procedure the patentee had declared for the
first tinme that the values specified in the patent in
suit are with reference to the [Pt/ Ag/ AgCl/d ]

el ectrode (cf. letter dated 31 August 2001, paragraphs
7.2 to 7.5) and only as a reaction to the Board's
conmuni cation dated 18 March 2004 did the patentee
specify with its letter of 3 June 2004 that the inner
el ectrolyte of the said reference electrode is a
solution of 3 MKd.

1889.D
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The standard with respect to which redox potentials are
quot ed unl ess otherw se stated is the normal hydrogen
el ectrode (NHE), which potential at standard conditions
(25°C) by definitionis set at O nV. It has also to be
consi dered that redox potentials may be nmeasured using
any reference el ectrode and thereafter the neasured
potentials may be recalculated to refer to those of the
NHE. Therefore the skilled person would normally
interpret the said redox potentials of the patent -
since no reference el ectrodes are quoted - as being
referred to NHE. Thereby the skilled person would carry
out a process which is outside any redox potenti al
range defined in claiml intended to be used by the
pat ent ee.

Also the result to be achi eved by the pickling process
of claiml, i.e. the desired effect of (sole) pickling
of stainless steel wthout any passivation thereof (i.e.
only descaling and dechrom zed surface |ayer renoval),
does not help the skilled person in finding the
reference electrode. If the skilled person would use
the NHE as reference he could carry out a pickling
process using a bath conposition falling under the
definition of claiml and woul d obtain pickled

stainl ess steel work pieces which would not be

passi vated since the redox potential of the used

pi ckling bath would be well below the critica

passi vation potential of the stainless steel.

The Board concurs with appellant | that the skilled
person can check via el ectrochem cal experinents

whet her a work piece has been only pickled or
additionally has been passivated. However, these
experiments do not enable the skilled person to derive
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t he redox potential at which said work piece has been
solely pickled (i.e. if it has not been passivated) and
whet her it has been pickled within the intended redox
potential range (e.g. close to 250 nV), or not (e.g. at

230 V).

Appel lant | argued that the skilled person would derive
the reference el ectrode to be used taking account of

t he exanpl e according to Table 1 of the application as
filed.

The Board is not convinced that the skilled person
woul d conclusively only select an Ag/ Agd reference
el ectrode charged with an inner electrolyte of 3 MKC

in combination with a platinum nmeasuring el ectrode.

The application as filed nentions a redox potential of
700 nV for an initial pickling bath which was prepared
to contain 150 g/l H,SQ,, 50 g/| HF, 15 g/l Fe®*, 5 g/l
stabilized G, and 1 g/1 additives (cf. Table 1,
exanple). Table 1 further reveals that said pickling
bath was used to determ ne the weight |oss at 50°C (cf.
Table 1).

Thus, the specification fails to define all the
ingredients of the said pickling bath since neither the
counter ions of the ferric ions nor the specific type
of the said "additives" conprised in the pickling bath
are specified. These conponents, however, influence the
redox potential of the bath.

Furthernore, in the Board' s view the specification does
not unanbi guously specify the tenperature at which said
initial potential was nmeasured. Although appellant |



- 14 - T 0094/ 03

argued that the tenperature for neasuring the redox
potential of the initial pickling solution was the sane
tenperature of 50°C at which the pickling experinents
were carried out the Board is not convinced that it is
conclusively the sane tenperature. Particularly, since
an identical pickling bath (cf. Table 3) - which is
used for pickling experinments at a | ower tenperature of
30-35°C - is stated to have an initial redox potenti al
of "approx. 700 nV'. Appellant | argued in this context
that the term "approx. 700 nv' actually would nean a
val ue of "about 675-680 nV' as can be derived, e.g.
fromthe curve according to the "Potential vs.
Tenperature” diagram of enclosure 6. It appears to be
nore credible to the Board that in such a case the
skilled person would specify the redox potential to be
"approx. 680 nV' rather than "approx. 700 nmV'. Hence

t hese argunents are not convincing.

As a consequence, the skilled person does not know at
whi ch tenperature said initial redox potential of
700 nV of the pickling bath has been neasured.

The identification of the reference electrode to be
used i s not possible when the exact tenperature for
nmeasuring the initial redox potential is not known, |et
al one when the conposition of the pickling bath thereof
is not totally defined.

3.3.4 Assunming that the skilled person realizes that the NHE
is not the intended reference el ectrode, he woul d nost
presumably chose one of the nost common reference
el ectrodes, nanely either a calonel electrode or a
Ag/ AgCl el ectrode in conmbination with a neasuring
el ectrode (conpare e.g. D3, page 2, lines 50 to 54; D37,

1889.D
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pages 87 to 88; D38, page 425). According to docunent

D3 any electrode if only they are inert to the pickling
solution, for exanple noble netals such as Pt, Au or Rh,
may be used as the neasuring electrode (cf. D3, page 2,
lines 50 to 54).

3.3.5 The skilled person thus could have chosen a saturated
cal onel reference electrode in conmbination with a Pt
nmeasuri ng el ectrode as suggested by docunent D3 (cf.
page 2, lines 57 to 61). The redox potential difference
of such a calonmel electrode with an inner electrolyte
of saturated KO conpared with an Ag/ Agd having the
same - saturated KGO - inner electrolyte is about 44 nV
(dependi ng upon the literature cited). In this context
it should be borne in mnd that the tenperature range
of from 30-70°C according to the pickling process of
the patent in suit inplies a possible change of the
redox potential which can be in the sanme order of about
40 nmV. This is on the one hand caused by the
t enper at ure dependency of the pickling bath and on the
ot her hand by the tenperature dependency of the
reference el ectrode.

Taki ng account of the fact, that the tenperature at

whi ch the redox potential of 700 nV of the initial

pi ckling bath has been neasured is not specified, and
that the tenperature according to the Nernst equation
E=Eo+ (R-T/z-F) - In [ox]/[red] has a great inpact on
t he value of the redox potential (conpare in this
context docunent D3, page 2, lines 47 to 49) it is
credi ble that the skilled person could have chosen a
cal onel el ectrode.

1889.D
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3.3.6 In such a case the skilled person would not even have
realized that he is using a wong reference el ectrode
because he could pickle the stainless steel within the
nmeani ng of the patent in suit, i.e. he could carry out
a sole pickling process wthout any passivation. This
is due to the fact that there exists a broad overlap of
the relative redox potentials (conpare also paragraph
3.2.2 above). Furthernore, as admtted by the patentee
the clai ned process may sonetines, at |east for sone
types of stainless steel, result in passivated work
pi eces bel ow a redox potential of 350 nV (cf. letter of
3 June 2004, page 9, |ast paragraph).

3.3.7 The Board concurs with appellant Il that the argunents
of Prof. Battisti with respect to the selection of a
particul ar reference el ectrode and nore particularly of
a specific inner electrolyte are not particularly
rel evant since the know edge of a scientific expert is
not the same as that of a skilled person. Even Prof.
Battisti requires a lengthy reasoning to arrive at the
said Ag/ Agd reference el ectrode having an inner
el ectrolyte of 3 M KO .

It has also to be considered that the change of
solubility of NaCl with the change of tenperature is
much smal ler than that of KO (cf. enclosure 8, pages 8
to 84 and 8 to 86) so that the tenperature dependency
of a reference el ectrode containing the saturated NaC
electrolyte is smaller than that containing the KC

el ectrol yte.

Therefore in the Board's view the skilled person woul d
al so consider to use an Ag/ AgCl reference el ectrode
with an inner electrolyte of NaC which is al so

1889.D
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commercially available. In the case of a saturated Nad
solution this would lead to a potential of the Ag/AgC
reference el ectrode which is about 10 nV hi gher than
that of an identical electrode but containing a
saturated KO solution (cf. D38, page 425). Hence al so
this reference el ectrode would have all owed the skilled
person to carry out the sole pickling process of the
patent in suit. The conclusions of paragraph 3.4.6.
above thus apply nmutatis nutandis to the Ag/ Agd
reference el ectrode containing a saturated NaC

el ectrol yte.

The Board is al so not convinced that the person skilled
in the art would select a | ess concentrated 3 M or

3.5 MKO solution which would result in an estinmated
potential difference of only about %5 nV over the
tenperature range of from30 to 70°C for the Ag/ AgC

el ectrode.

Saturated sol utions have the advantage that the
concentration is reproducible even if the tenperature
changes (provided that solid salt is present) and that
they are inmune to water evaporation. A nearly
saturated solution, such as the 3 Mor 3.5 M KC
solution, has the disadvantage that the concentration
can change due to evaporation of water. Since the

el ectrode is to be used at higher tenperatures the said
evaporation could be an issue so that saturated

sol utions could be preferred.

Pickling baths are nade from dem neralised water and
the acids (i.e. technical grade H,;SO; and HF) and thus
will not contain any substantial amounts of C -ions so

that the skilled person could equally select a |ess
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concentrated 1 MKC solution as the inner electrolyte.
This would result in a redox potential which is only
about 8 nmV smaller than that of the cal onel el ectrode
containing a saturated KC electrolyte (cf. enclosure 5,
page 146, penultimate table).

Furthernore, as is evident fromthe several docunents
(cf. enclosures 4 and 5, docunents D37 and D38) many

di fferent concentrations of the inner electrolyte are
known and woul d actually be suitable for nmeasuring the
redox potential of the said pickling bath. However, the
standard text books do not provide clear suggestions as
to how to select the nost appropriate one.

In the context of the Ag/ Agd el ectrode, enclosure 5
only discloses concentrations of 1 a and particularly
of 1 Mand 3 M (cf. page 146, tables), while docunent
D37 (cf. page 89, Table 20) only nentions 1 a, 0.1 n (=
0.1 M and 1 n (=1 M which result in standard
potentials of 222.3 nV, 289.4 nmV and 236.8 nv,
respectively, whereas docunent D38 only nentions the
saturated el ectrolytes thereof (cf. page 425).

According to enclosure 4 (cf. page 491, right-hand

col um, second paragraph) Ag/ AgCl el ectrodes are
normal |y prepared with a saturated or 3.5 M KC
solution which would result at 25°Cin a potential of
199 nV for the saturated KCO electrolyte and of 205 nV
for the 3.5 MKCO electrolyte, respectively (cf.

encl osure 4, Table 20-1). These val ues have to be
conpared with a potential of 207 nV of the intended
Ag/ AgC reference el ectrode containing the 3 M KC

el ectrolyte (cf. enclosure 10, Table).



- 19 - T 0094/ 03

Consequently, the conclusions of paragraph 3.3.6. above
apply mutatis nutandis to the Ag/ Agd reference

el ectrode containing a 1 Mor a saturated KO

el ectrol yte.

3.4 Taki ng account of the paragraphs above, no "one-way
street” situation exists which conclusively |eads the
skilled person to the intended Ag/ AgCl reference
el ectrode containing the 3 MKC electrolyte.

3.5 The Board therefore considers that the skilled person
is unable to carry out the process of the patent in
suit. Consequently, the ground of opposition according
to Article 100(b) EPC prejudices the mai ntenance of the
patent in suit.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The patent is revoked.

The Regi strar: The Chai r man:

G Nachti gal | A. Burkhart
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