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Summary of Facts and Subm ssi ons

1896. D

The appeal is against the decision of the Exam ning

Di vision dated 29 August 2002 to refuse European patent
application No. 00 203 711.7 for lack of inventive step
with regard to docunments GB- A-823 353 ("D1") and

LU A-41 977 ("D2"). The application is a divisional
application from earlier European patent application No.
98 903 494.7 filed as International application

PCT/ US98/ 00718 on 14 January 1998.

The Applicants (hereinafter denoted Appellants) filed
the notice of appeal on 23 October 2002 and paid the
appeal fee on the sanme day. The notice of the grounds
of appeal was submitted on 20 Decenber 2002.

In a comuni cation issued as an annex to sunmons to
attend oral proceedings pursuant to Article 11(2) RPBA
the Board nade reference to a publication of VEB

Deut scher Verlag fur Gundstoffindustrie, Leipzig 1980,
pages 344 to 351, cited as "VBB publication

No. 541 070 8 (1980)" by the Appellants with letter of
10 August 2001 (hereinafter denoted "D3").

During oral proceedings held on 16 July 2003 the

Appel lants filed a set of anmended clains 1 to 31 and a
new description including insertion of a new page 2A
The amended cl ai nms i nclude i ndependent clains 1 and 13
havi ng the foll owi ng wordi ng:
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"1l. A nethod for deslagging a hot, heat-exchange
device (31), conprising the steps of:

delivering a coolant to an expl osive device (101), said
cool ant thereby cooling said explosive device (101) via
a cool ant-delivery apparatus (12, 106, 109);

nmovi ng sai d cool ant-delivery apparatus (12, 106, 109)
and the expl osive device (101) cooled thereby into said
hot, heat exchange device (31), while so-cooling said
expl osi ve device (101) and thereby preventing the heat
of said heat exchange device (31) fromdetonating said
expl osi ve device (101); and

det onati ng said expl osive device (101) at wll, once
sai d cool ed expl osive device (101) has been noved into
a proper position,

characterized in that

sai d cool ant cools said explosive device (101) wherever
sai d expl osive device (101) is nmoved within said heat
exchange device (31), and in that

sai d cool ant-delivery apparatus (12, 106, 109) and the
expl osi ve device (101) cooled thereby are freely noved
wi thin said hot heat exchange device to a freely chosen
position for detonation of the explosive device (101)

wi thin said heat-exchange device (31), and in that

said detonation is effected while freely maintaining

t he expl osive device in the desired position within the
hot heat - exchange device."

"13. An expl osives-based system for deslaggi ng a hot,
heat - exchange device (31) according to the nethod of
one of the preceding clains, conprising:

an expl osive device (101);

a cool ant-delivery apparatus (12, 106, 109) delivering
a coolant to said explosive device (101), said cool ant
t her eby cooling said explosive device (101);
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an expl osive positioning system (12, 106, 112) enabling
a force applied to said explosive positioning system
(12, 106, 112) to nove said cool ant-delivery apparatus
(12, 106, 109) and the expl osive device (101) cool ed

t hereby into said hot, heat exchange device (31) while
so-cool i ng said expl osive device (101), thereby
preventing the heat of said heat exchange device (31)
from detonating said expl osive device (101); and

det onati ng neans for detonating said expl osive device
(101) at will; characterized in that

sai d cool ant cools said expl osive device (101) wherever
sai d expl osive device (101) is noved within said heat
exchange device (31), and in that

sai d expl osive positioning system (12, 106, 112)
enabl es said force to be applied to said expl osive
positioning system (12, 106, 112) to freely nove said
cool ant-delivery apparatus (12, 106, 109) and the

expl osi ve device (101) cooled thereby into a proper
position for deslaggi ng the heat exchange device (31)
by detonation of said explosive device (101), and in

t hat

sai d expl osive device (101) is adapted, while it is
bei ng cooled, to be freely positioned and held for
detonation wi thin said heat-exchange device (31) as
desired."

The Applicants request that the inmpugned decision be
set aside and that a patent be granted on the basis of
the newclains 1 to 31 filed during the oral

pr oceedi ngs.
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In support of this request they submt essentially the

foll owi ng argunents:

The invention referred to a sinple nethod and system
for cleaning incinerators or boilers by introducing,

t hrough a manhol e or other opening in the wall, a
freely novabl e apparatus having an expl osive charge for
generati ng shockwaves for renoving slag within the

i nci nerator, which explosive charge was protected from
t he heat of the incinerator by the coolant to prolong

t he exposure tinme of the explosive charge in the hot
environment. The essential difference vis-a-vis the
prior art was to be seen in the free novability of the
cool ed expl osive charge within the incinerator for
positioning at an appropriate |ocation for renoving
sl ag by detonating the expl osive charge. The prior art
di scl osed in docunents D1 to D3 required special

| oadi ng chanbers provided in the incinerator for the
expl osi ve charge, which was inconpatible with a free
novability. D1 was specific in that the heat-insul ated
expl osi ve charge was introduced into a tap hole and

al ong the tapping channel of a furnace for renoving
sl ag bl ocking that hole. In D2 blasting holes were
drilled in the mass of the furnace and precool ed before
i ntroduci ng the expl osive charge which was held wthin
the flow of coolant for protection. The blasting hole
served the additional function of conducting the

cool ant flow, which was equally unsuitable for a freely
novabl e device as the precooling. According to D3 the
expl osi ve charge was surrounded and cool ed by a double
j acket cooling pipe which was introduced into a

bl asting hol e of a furnace either when preparing the

bl asting hole or immediately before firing.
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Reasons for the Deci sion

1. The appeal neets the requirenents of Rule 65(1) EPC and
is, therefore, adm ssible.

2. The subject-matter of the anended clains is properly
based on the disclosure of the application as filed
(Article 123(2) EPC) and of the earlier European patent
application 98 903 494.7 to which the present
divisional application relates (Article 76(1) EPC). In
particul ar, the independent nmethod and systemclains 1
and 13 correspond to the original clains 12 and 1,
respectively, with a first part based on docunent D3
and a characterising portion stating features not known
fromthis prior art, and the feature relating to the -
non-exi sting - requirenment for preconfiguration of the
heat exchange devi ce, which was not disclosed in the
earlier application, being omtted. The broadeni ng of
the clains 1 and 13, conpared with the correspondi ng
clainms of the earlier application, by omtting the
feature relating to the cooling envel ope, is supported
by the general definition of the invention, in the
earlier application, in the paragraph bridging pages 2
and 3, and the statenent in lines 11 and 12 of page 11,
whi ch both refer to the delivery of coolant to the

expl osi ve devi ce by any neans.

The dependent clains 2 to 12 and 14 to 31,
corresponding to original clainms 13 to 20, 35, 31, 32
and 2 to 11, 23 to 28, 36, respectively, are |ikew se
based on the disclosure in the earlier application.

1896. D
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Novel ty, which has never been in dispute, is clearly
gi ven because there is no avail abl e docunment discl osing
a nmethod or systemas defined in the clains.

Wth regard to inventive step it has to be taken into
consideration that nethod claiml as well as system
claim13, by referring to the desl aggi ng net hod defi ned
inclaiml, relate to the introduction and free
novenent of the cool ant-delivery apparatus and the

expl osi ve device cool ed thereby within the hot heat
exchange device into a freely chosen position for
detonation. Since D1, which was identified in the
deci si on under appeal as the closest prior art, is
concerned with cleaning a bl ocked tap hole by thrusting
"the jacketed and prined explosive charge into the
furnace through the tap hole from which the carbon plug
has been renoved until the desired positioning of the
charge is achieved or the further novenent of the
assenbly is prevented by an obstruction in the tapping
channel " (page 2, lines 90 to 96), i.e. introducing the
expl osi ve charge at a predeterm ned place of a furnace
and with a predeterm ned direction along the tapping
channel, this free novenent is a further feature

di stinguishing the clained invention fromDl, in
addition to the coolant delivery (to the expl osive
charge) identified in the decision under appeal.

Whereas active cooling of the explosive charge by the
cool ant delivery may indeed be consi dered as a neasure,
known as such from docunents D2 and D3, which a skilled
person woul d consider for better protection of the

expl osive charge fromthe hot environnment, this further
di stingui shing feature adds a new aspect in that it
allows for a flexible deslagging of any parts of a heat
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exchange devi ce such as an incinerator or boiler, for
exanpl e the tube rows of a boiler, rather than being
restricted to a predeterm ned position in a furnace
such as the tap hole. The real inprovenent achi eved by
the clai ned net hod and system over Dl therefore resides
in the elimnation of the concept of using of the

expl osive in a predeterm ned and preconfigured | ocation
of a furnace such as the tap hole to thereby achieve a
wi der and nore flexible use of explosives for

desl agging all types of hot heat exchange devi ces.

Thi s new aspect is rendered obvious neither by document
D2 cited in the decision under appeal nor by docunent
D3 referred to in the conmunication of the Board. Both
docunents relate to hot blasting slag or masonry in a
furnace by introducing, as shown in figures 1 to 4 of
D2 and in figure 4.15.1 of D3, a fluid-cooled explosive
charge into a hole or |oading chanber prepared in the
furnace (the "trou de mne" of D2 and the "Laderaunt

of D3) and igniting the charge at a predeterm ned point
in time. Thus, whilst disclosing the concept of
actively cooling the explosive charge for protection
agai nst the hot environnment, the application of the
expl osive charge for deslagging is limted, as in DI,
to desl aggi ng of a furnace by introducing the expl osive
charge into a predeterm ned and preconfigured | oadi ng
chanber prepared in the furnace.

The further docunments cited in the Search Report, as
far as they concern the renoval of slag or deposits by
expl osives, relate either to cooling the deposits in an
oven at predeterm ned | ocations before introducing

expl osive charges for breaking up the deposits (see
e.g. US-A-2 840 365), or to uncool ed expl osive charges
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nmount ed at predeterm ned positions directly on solid
deposits (FR-A-2 567 426) or within an incinerator
(US-A-5 211 135). Thus, these docunents cannot suggest
the free novenent of a fluid-cool ed explosive charge in
a hot heat exchange device. The remai ning docunents are

even | ess rel evant.
5. In summary, the independent clainms 1 and 13, together

wi th the dependent clainms, nmeet the requirenments for
patentability as defined in the EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent with the foll ow ng docunents:

(a) Cdains 1 to 31 filed during the oral proceedi ngs
held on 16 July 2003,

(b) Description colums 1 to 10 filed during the oral
proceedi ngs held on 16 July 2003,

(c) Figures 1 to 4 as originally filed.

The Regi strar: The Chai r man:

A. Counillon F. Brosani e
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