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Summary of Facts and Subm ssi ons

1681.D

The present appeal is fromthe decision of the
OQpposition Division to maintain the European patent No.
0 876 458, concerning a hard surface cl eaning
conposition and a process of cleaning a hard surface,
in amended form

In its notice of opposition the OQpponent sought
revocation of the patent on the grounds of

Article 100(a) EPC, in particular for |ack of novelty
and inventive step of the clainmed subject-matter.

Inter alia the follow ng docunents were cited by the
Opponent during the opposition proceedi ngs:

(5): EP-A- 0125711

(6): NL-A- 7505881

(7): NL-A-7404969

(8): WO A-94/ 26858.

Docunent (8) was filed two days before the ora
proceedi ngs at first instance.

In regard to the set of amended cl ains according to the
mai n request, filed by the Patent Proprietor under
cover of the letter dated 20 Decenber 2001, the
Qpposition Division found in its decision inter alia

t hat
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- docunent (8), filed by the Qpponent only two days
before the oral proceedings, had to be considered
as late filed;

- this docunment was at first sight not relevant for
t he proceedi ngs and had thus not to be adm tted,;

- as agreed upon by the Opponent, the clained
subj ect-matter was novel over the other cited
docunent s;

- the conparative exanples filed by the Patent
Proprietor under cover of the letter dated
8 COctober 2002 showed the superiority of the
conpositions of the patent in suit over those used
in docunents (6) or (7);

- the benefits of the conpositions disclosed in
docunents (6) and (7) were achi eved by neans of a
conbi nati on of a pol ycarboxylate polymer with a
conplex of a divalent ion and a volatile |igand
whi ch was not conprised in the conpositions of
docunent (5);

- therefore, the skilled person would not have
conbi ned the teaching of docunents (6) or (7) with
that of docunment (5) and thus replaced the pol yner
used in document (5) with one of the polyners
suggested in docunents (6) or (7) in order to
sol ve the technical problemunderlying the patent

in suit;

1681.D
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- the clained subject-matter thus involved an

i nventive step.

The i ndependent clains 1 and 4 according to the main
request read as follows:

"1. A process of cleaning a hard-surface wherein a
liquid conposition having a pH of from6 to 13 and
conprising a carboxyl at e-cont ai ni ng pol yner and a

di val ent counterion, added in the form of a non-conpl ex
salt or as one ingredient wth said carboxyl ate-
containing polynmer, in a nolar ratio of said polyner to
sai d divalent counterion of from12:1 to 1:32 and from
0.1%to 50% by weight of the total conposition of a
surfactant, is applied onto said surface, wherein said
car boxyl at e-contai ning polyner is a cellul ose
derivative, a polyacrylate, an acrylic/maleic based
copolymer, or a m xture thereof."”

"4, A liquid hard-surface cleaning conposition having a
pH of from6 to 13 and conprising a carboxyl at e-
cont ai ni ng polynmer and a dival ent counterion, added in
the formof a non-conplex salt or as one ingredient

wi th said carboxyl at e-contai ning polyner, in a nolar
ratio of said polyner to said divalent counterion of
from12:1 to 1:32, and fromO0.1%to 50% by wei ght of
the total conposition of a surfactant, wherein said

car boxyl at e-contai ning polyner is a cellul ose
derivative, a polyacrylate, an acrylic/maleic based
copolynmer, or a mxture thereof, said conmposition being
free of a proteolytic or anylolytic enzyme and of

pol yhydroxy fatty acid am de."
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Dependent clainms 2 to 3 and 5 to 11 relate to
particul ar enmbodi ments of the clainmed process and
product, respectively.

An appeal was filed against this decision by the
Opponent (Appel | ant).

Oral proceedings were held before the Board on 28 June
2004.

The Appellant submtted in witing and orally that:

- docunent (8) had not to be regarded as being |l ate
filed since it had been cited and di scussed in the
patent in suit;

- even t hough none of the exanples of docunment (8)
di scl osed a conposition or a process having al
the features of those according to the clains of
the patent in suit, this docunent disclosed |iquid
cl eani ng conpositions which could be diluted
before use, conprised a surfactant and a pol yner
as required in the patent in suit and had a pH of
2to 8 (page 5, lines 20 to 28; page 9, lines 15
to 17 and exanple 2h-1);

- the dilution of the conpositions according to
docunent (8) with tap water at a rate normal ly
used in the art belonged to the comon general
know edge of the notional skilled practitioner in
this technical field; such a dilution wuld give a
nol ar ratio of polynmer to divalent ions, a
concentration of surfactant and a pH as required
in the clains of the patent in suit;
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- therefore, this docunent anticipated the clained
subject-matter and was at first sight highly
rel evant for the proceedings.

As regards inventive step, the Appellant submtted that

- the technical problemdealt with in the patent in
suit enconpassed the partial restoring of the
gl oss of a surface to be cleaned as shown in the
conparative tests submtted by the Respondent
(Patent Proprietor) under cover of the letter
dated 8 Cctober 2002;

- a cleaning nethod |Iike that of docunent (5),
| eading to a streak-free cleaning of the treated
substrate and thus necessarily to the partial
restoring of the gloss of an originally gl ossy
surface, could thus be considered as the nost
prom sing starting point for the eval uation of

i nventive step;

- the subject-matter disclosed in docunent (5)
differed fromthat of the patent in suit only
insofar as this docunent required the use of a
di fferent polynmer;

- however, it was obvious for the skilled person to
repl ace the pol yner of docunent (5) with one of
those used in the cl eaning nmethod of docunents (6)
or (7) for inparting gloss to the treated surface;

1681.D
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- the clained subject-matter thus | acked an
inventive step in the light of the conbination of
docunent (5) with docunents (6) or (7).

Mor eover, the Appellant submtted during oral

proceedi ngs before the Board that the use of, for
exanpl e, the ammonium salt of anionic surfactants in

the conpositions of the patent in suit (page 4, line 16)
would result in the formation in situ of divalent netal
conpl exes of the type used in docunents (6) or (7),
according to which such conpl exes can al so be prepared
in situ. Therefore, no difference existed between the
teaching of the patent in suit and that of these
docunents.

As regards docunent (8) the Respondent submitted in
witing and orally that:

- docunent (8), though acknow edged as prior art in
the patent in suit, could not be considered as
bei ng part of the opposition proceedi ngs because
it did not represent the closest prior art;

- docunent (8) had been introduced very late in the
proceedi ngs of first instance and did not disclose
at first sight all the features in conbination of
the clai ned subject-matter

- since it was not at first sight relevant for the
eval uation of the clained invention, it had not to
be admtted into the proceedings.

As regards inventive step the Respondent submtted
inter alia that
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- the technical problemdealt with in the patent in
suit did not relate sinply to the streak-free
cleaning of a surface but also to the at | east
partial restoring of its original gloss and thus
to a different technical problem therefore,
docunent (5) could not be considered to be a
suitable starting point for the evaluation of

i nventive step;

- docunents (6) and (7) had a simlar content and
related to the use of conpositions for cleaning
and inparting gloss to the treated hard surfaces;

- however, document (7) explicitly taught that the
conpositions disclosed in this docunent were
unable to inpart gloss when used in diluted form
docunent (6), on the contrary, did not nmake any
di stinction between the inprovenent of gl oss
achi eved by neans of a diluted or a concentrated
conposition; docunent (6) could thus be considered
to represent the nost promising starting point for

t he eval uation of inventive step;

- the process or the conposition disclosed in
docunent (6) differed fromthe clainmed subject-
matter insofar as the divalent ion had been added
as a conmplex with a volatile |igand;

- the technical data submtted at first instance
under cover of the letter dated 8 Cctober 2002
showed that the product and process of the patent
in suit provided a superior gloss in comparison to

1681.D
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t he use of the conpl exed divalent ion preferred in
docunent (6);

- nor eover, the skilled person would not have
conbi ned the teaching of docunent (6) with that of
docunent (5) since the benefits of the
conposi tions disclosed in docunent (6)
necessitated the presence of a conbination of a
pol ycar boxyl ate pol yner with a conpl exed di val ent
ion which was absent in the conpositions of
docunent (5);

- the clained subject-matter thus involved an

i nventive step.

VI1I. The Appellant requests that the decision of first
i nstance be set aside and that the patent be revoked.

The Respondent requests that the appeal be di sm ssed.

Reasons for the Decision

1. Mai n Request

1.1 Late fil ed docunent

1.1.1 The Appellant filed docunent (8) only two days before
the oral proceedings at first instance and argued that
this docunment had not to be considered as late filed
since it had al ready been cited and di scussed in the
description of the patent in suit (page 2, lines 36
to 40).

1681.D
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It is established case | aw of the Boards of Appeal of
the EPO that a docunent which is cited in the
description of the patent in suit but has neither been
cited by the Opponents within the tinme limt for filing
an opposition in accordance with Article 99(1) EPC nor
by the Patent Proprietor or by the Qpposition D vision
cannot be considered automatically to be part of the
opposi tion proceedi ngs; such a docunent has thus to be
considered as part of the opposition proceedings only
if it represents the closest prior art for the

eval uation of the inventive step of the clained
subject-matter (see T 541/98, unpublished in QI EPQ
point 2.1 of the reasons for the decision and T 536/ 88,
Q) EPO 1992, 638, points 2.1 and 2.2 of the reasons for
t he deci sion).

In the present case the Appellant did not take
docunent (8) as the starting point for evaluating

i nventive step. The Board notes al so that the
description of the patent in suit does not identify
this docunment as the closest prior art or as being of
any inportance for the clainmed invention. Furthernore,
nei t her the Respondent nor the Qpposition Division
cited this docunent during the opposition proceedings
when di scussing the patentability of the clainmed

subj ect-matter

The Board concl udes, therefore, that docunent (8)
cannot be considered to be part of the opposition
proceedi ngs only because it is cited in the description
of the patent in suit.

The Appellant did not bring any excuse for the |ate
filing of docunment (8).
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It remains thus to be decided if the Opposition
Division was right in not admtting this docunment by
maki ng use of the provisions of Article 114(2) EPC

It is established case | aw of the Boards of Appeal of
the EPO that late filed evidence should only be
admtted at the opposition or at the appeal stage if it
can be considered at first sight to be nore rel evant
than the evidence previously relied upon and to be
prejudicial to the maintenance of the patent (see, e.g.
T 1002/92, QJ EPO 1995, 605, points 3.3, 3.4 and 3.5 of
t he reasons).

The Appel |l ant agreed that none of the exanpl es of
docunent (8) describes a product or a process as
claimed in the patent in suit but put forward that the
whol e teaching of this docunent, conbined with the
common general know edge about the use of diluted
conpositions in this technical field, would at first
sight anticipate the clained subject-matter (see e.qg.
page 5, lines 20 to 28; page 14, lines 9 to 25; page 9,
lines 15 to 17; example 2h-1, in particul ar page 21,
lines 26 to 29).

The Board finds, however, that even the particularly
preferred concentrated conpositions of docunent (8),

i.e. those disclosed on page 14, lines 9 to 25, can
conprise polynmers which do not fall under the wording

of the clains of the patent in suit, e.g. al

copol yners based on conbinations with ethylene, styrene,
nmet hyl vinyl ether and nethacrylic nononers. Moreover,

t hese conpositions can have a pH in the range of 3 to 6,
wherein a pH of e.g. 3 would appear not to give a pH

1681.D
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within the range of the clains of the patent in suit
even after dilution at the rate suggested in the
exanpl es 2h-1 (page 21, lines 26 to 29). The Appell ant
has al so not produced any evidence to the contrary.

Furt hernore, docunment (8) suggests as a general
teaching that the disclosed conpositions can be used in
concentrated or diluted form (page 9, lines 11 to 17).

Therefore, the Board finds that, in order to arrive at
the subject-matter of claim1, the skilled person would
have to performvarious selections, i.e. he would have
to select fromthe broader teaching of docunent (8) at

| east a polyner of the type used in the patent in suit,
a pH near the upper Iimt of the suggested range in
order to guarantee a pH of at least 6 after dilution
and woul d have to decide to use such a conposition in
di luted form

Docunent (8) thus does not disclose all the features of
claims 1 or 4 of the patent in suit in conbination.

The Board concludes that docunent (8) cannot be
considered to be at first sight an anticipation of the
cl ai med subject-matter

Since the Appellant did not argue that this docunent
woul d be nore relevant than the other cited docunents
in regard to inventive step, the Board concl udes that
docunent (8) cannot be considered to be at first sight
nore rel evant than the other docunents cited by the
Appel |l ant or prejudicial to the nmai ntenance of the
patent in suit.
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Therefore the Qpposition Division was correct in not
admtting this docunent under Article 114(2) EPC and,
for the sane reasons, it has not to be admtted into
t he appeal proceedings.

Novel ty

Novel ty of the claimed subject-matter was not disputed
by the Appellant on the basis of the other cited
docunents (see point Il above).

The Board has thus no reason to depart in this respect
fromthe decision of the first instance that the
cl ai med subject-matter is novel.

| nventive step

The patent in suit and, in particular, the subject-
matters of clainms 4 and 1 relate, respectively, to a
hard surface liquid cleaning conposition having a pH of
from6 to 13, conprising a specific carboxyl ate-
cont ai ni ng polyner, a divalent counterion, added in the
formof a non-conplex salt or as one ingredient with
sai d carboxyl at e-contai ni ng pol yner at a specific nolar
ratio to said polyner and fromO.1%to 50% by wei ght of
the total conposition of a surfactant, and to a process
of cleaning a hard surface by neans of such a
conposition or of a dilution thereof (see page 2,

line 5 and page 3, lines 20 to 46).

As explained in the patent in suit, there existed in
the prior art hard surface cl eaning conpositions able
to clean a hard surface wi thout |eaving a visible
residue after use on the treated surface (so-called



- 13 - T 0086/ 03

"streak-free" conpositions) and products able to
deliver gloss to a surface, e.g. by neans of the use of
silicones, but not providing efficient cleaning (see
page 2, lines 9 to 20).

The technical problemunderlying the patent in suit is
therefore defined in the description of the patent in
suit as the fornmulation of a hard surface liquid
conposi tion having excell ent cleaning performnce and
providing a better gloss and | ess surface streaking
when used in concentrated and diluted form (see page 2,
lines 21 to 31).

The Appel l ant argued that by using "streak-free"
conpositions, which | eave by definition no visible

resi dues on the treated surface, the original gloss of
the treated surface woul d be necessarily at |east
partially restored. Therefore, the technical problem of
providing a conposition able to restore the gloss of a
treated surface would not be different fromthat of
providing a "streak-free" cleaning conposition.

The Board agrees that a "streak-free" cleaning
conposition could at |east partially restore under
certain circunstances the original gloss of a treated
surface; however, the patent in suit pointed explicitly
to the difference between the provision of gloss to a
cl eaned surface and a "streak-free" cleaning nethod
(page 2, lines 13 to 15).

Since the gl oss depends, as explained in the patent in
suit, on the reflectance of light fromthe cl eaned
surface (page 2, lines 14 to 15), a "streak-free"

cl eani ng conposition, though not providing visible

1681.D
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resi dues, could still provide not visible residues
negatively affecting the gloss of the treated surface.

Therefore, the Board finds that the technical problem
addressed in the patent in suit differs fromthe sinple
provi sion of a "streak-free" cleaning conposition
insofar as it strives at the purposive delivering of an
i nproved gloss to the treated surface.

The Board concludes thus that the technical problem
identified in the patent in suit is different fromthat
of providing only a "streak-free" conposition.

As agreed upon by all the parties, docunent (5) deals
only with the provision of a "streak-free" hard surface
cl eani ng conposition and does not nention the

i nprovenent or even the restoring of the gloss of the
treated surface (see page 1, lines 1 to 6).

Therefore, the Board finds that this docunent cannot be
considered to represent the nost suitable starting
poi nt for the assessnment of inventive step.

Docunents (6) and (7), which are simlar in content,
deal both with the cleaning of a hard surface and with
the provision of inproved gloss to the treated surfaces
(see docunent (6), page 1, lines 1 to 10 and page 2,
lines 27 to 32 and docunent (7) page 1, line 1 to

page 2, line 5). Even though these docunents suggest
that the gloss is inparted rather by a | ayer deposited
onto the surface than by restoring the original gloss
of the treated surface (see previously cited passages),
the Board finds that the patent in suit does not
explain how the gloss is delivered to the treated
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surface and thus does not exclude that a | ayer

provi ding gl oss be formed on the treated surface.
Therefore, these docunents deal in the Board' s finding
with the sane technical problem addressed to in the
patent in suit.

As suggested by the Respondent, docunent (7) teaches
that the gloss of the treated surface is inproved only
by using concentrated conpositions and not by using
diluted ones (page 2, lines 26 to 30) whilst this does
not appear to be the case with the conpositions of
docunent (6) (page 3, lines 34 to page 4, line 6).

Therefore, the Board takes docunent (6) as the nost
suitable starting point for the evaluation of inventive
step of the clained subject-matter.

Al'l the parties agreed that document (6) discloses a
conposition having a pH and a surfactant as required by
the patent in suit, conprising a simlar carboxyl ate-
contai ning polyner and a divalent netal ion which is,
however, added as a conplex with volatile |igands,

whi ch conplex can also be formed in situ. The nol ar
ratio of polynmer to divalent ion is also in accordance
with the patent in suit (page 3, lines 11 to 28; table
on pages 6 and 7; page 8, lines 1 to 13; page 9,

lines 5 to 14).

The subject-matter of docunent (6) differs thus from
that of the patent in suit only insofar as it involves
the use of a conplex of the divalent ions.

The Appel |l ant argued during oral proceedings that the
patent in suit could also involve the use of conpl exes
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of divalent ions simlar to those used in docunent (6)
since it involves e.g. the use of amonium salts of
surfactants (page 6, line 16) which could react in situ
with divalent ions to formsuch a conpl ex.

The Board finds that the Appellant did not bring any
evi dence that a nmetal conplex could be formed during
the preparation of a conposition according to the
patent in suit and that such conpositions would be
anyway not enconpassed by the wording of the clains of
the patent in suit requiring the presence of a dival ent
counter-ion in the formof a non-conplex salt or as one

ingredient with the pol yner.

On the contrary, docunent (6) requires that the
divalent ion is present in the cleaning conposition as
a conplex, i.e. coordinated to ligands and, in regard
to the formation of the netal conplex in situ, is added
as a conpound which would react with the ligands to
formthe conplex (see page 8, line 23 to page 9,

line 14).

The technical problemunderlying the clained invention
in the light of the teaching of docunent (6), can thus
be fornmulated as identified in the description of the
patent in suit (see point 1.3.1 above) as the

formul ation of a hard surface |iquid conmposition having
excel l ent cl eani ng performance and providing an

i nproved gl oss and | ess surface streaki ng when used
both in concentrated or in diluted form

The Respondent provided at first instance under cover
of the letter dated 8 October 2002 conparative data
show ng that a conposition in accordance with the
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patent in suit provides both in concentrated and in
diluted forma better gloss to the treated surface than
a simlar conposition conprising the preferred type of
nmetal conpl ex used in docunment (6) (page 9, line 7).

The Appel |l ant argued that these tests were not relevant
since the gloss of the treated surface was not
conpletely restored and that therefore the cleaning
operation anmounted just to a "streak-free" cleaning.

The Board agrees that the original gloss of the treated
surface is not conpletely restored in such experinents.
However, this is not a requirenent of the technical
probl em underlying the clainmed invention and a
conventional "streak-free" cleaning does not
necessarily inply any restoring of the gloss as

expl ained in point 1.3.1 above.

Since the contested experinental data show that the
conpositions of the patent in suit provide an inproved
gl oss than prior art conpositions conprising a netal
conpl ex of the type preferred in docunent (6), the
Board concl udes that the technical problem underlying
the patent in suit has been convincingly solved by

means of the clained i nvention.

In the Board's judgenment the skilled person would not
have conbined, in the absence of any explicit
suggestion to do so, the teaching of docunent (6),
relating to the delivery of gloss to a treated surface
by neans of a conposition conprising a conplex of a

di valent nmetal as an ingredient responsible for the
effect, with that of docunent (5) which referred to the
nore sinple technical problem i.e. that of providing
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"streak-free" cleaning conpositions which did not
conpri se metal conpl exes.

The skilled person would thus not have found any
incentive in the prior art for replacing the conpl ex of
di val ent ions used in docunent (6) with a divalent ion
salt, as used e.g. in docunent (5), with the
expectation of providing inproved gloss to the treated

surf ace.

The Board concl udes, therefore, that the clained
subj ect-matter involves an inventive step and thus

neets the requirenents of Article 56 EPC.

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

G Rauh

1681.D
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