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Summary of Facts and Subm ssi ons

0020.D

The appellant (applicant) filed an appeal against the
deci sion of the Exam ning Division to refuse the
Eur opean application No. 00 830 493. 3.

The application was refused by the Exam ning D vision
for lack of inventive step.

The nost relevant prior art document for the present

deci sion is:

D2: US-A-4 927 048

The appel | ant requested that the decision under appeal
be set aside and a patent be granted on the basis of
claiml filed on 18 March 2002 before the Exam ni ng

Di vi si on.

Claim1 of the application reads as foll ows:

"1l. Can with anti-dust and anti-tanper protection
device including a prefabricated bl ank disk (8) that
covers the top part of the can and where the pull-tab
(11) for opening it is formed, which may be pl aced by
an aut omat ed process on the cans taken fromthe main
packaging line (1), distinguished by the fact that the
hygi enic and anti-tanper protection device (8) consists
of a "matched" sheet of a single material, the upper
surface (8') of which is nade of alum niumor therm
paper, with ideal heat conducting properties, whereas
the bottompart (8 ') consists of a |acquer coating
(hot-nelt lacquer seal), adhesively conpatible with the
alum niumof the can rim(9), to which it adheres
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thanks to the hot-nelting of the |acquer caused by the
heat and pressure applied by the punch (3), suitably
heated in the parts comng into contact."”

The appel | ant argued essentially as foll ows:

The main difference between the subject-matter of
claiml and the prior art lies in the heat-sealing

mat erial which is a special |acquer that may be heat -
seal ed on alum niumcans. Al so, in the prior art device
t he covering disk consists of two distinct |ayers, i.e.
a layer of al um nium superinposed upon a pol yneric

mat eri al whereas according to claim1 there is a single
| ayer of alum niumw th heat-sealing alum nium applied
to the bottom The |acquer is conpletely elimnable in
an oven w thout |eaving residues, unlike the polynmner

| ayer of the prior art. The | acquered cans can be

wi t hdrawn from a nagazi ne at hi gh speed which is not
possible with traditional cans since the polyner |ayer
causes a consi derabl e degree of adhesi on between the

| ayers.

In a comuni cation, the Board set out their provisional
opi nion that the subject-matter of claim1l did not
appear to involve an inventive step. In the response to

t he communi cation the appellant filed argunents.

Reasons for the Decision

1.1

0020.D

| nventive step

Cl osest prior art
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The cl osest prior art is represented by docunent D2
whi ch di scl oses:

a can (10) wth anti-dust and anti-tanper protection
device including a prefabricated bl ank disk (17) that
covers the top part of the can and where the pull-tab
(13) for opening it is formed, which may be pl aced by
an aut omat ed process on the cans taken fromthe main
packagi ng line (such operations always take place on in
an automat ed process), wherein the hygienic and anti -
tanper protection device (17) consists of a matched
sheet of a single material, the upper surface (18) of
which is made of alum nium (see colum 2, lines 49 to
52), with ideal heat conducting properties, whereas the
bottom part (25) consists of a polyneric coating,
adhesively conpatible with the alum niumof the can rim
(see colum 3, lines 19 to 22), to which it adheres

t hanks to the hot-nmelting of the polynmeric material.

Problemto be sol ved

The objective problemto be solved by the

di stinguishing feature is to select a suitable polyner
or equivalent for the adhesion to the can.

Solution to the problem

The solution to the problemis the provision of a
| acquer coati ng.

The solution to the problemis obvious for the

foll ow ng reasons:
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A lacquer is a resinous, i.e. essentially polyneric,
varni sh. Lacquer is well-known for its adhesive
properties. Therefore the skilled person | ooking for an
adhesi ve pol ynmer or equival ent woul d consider |acquer
as a suitable material. The only properties of the

| acquer which are nentioned in the application as filed
are that it should be adhesively conpatible with the

al um nium of the can and that the adhesion occurs at
the nelting tenperature of the |lacquer. These two
properties however are necessary in order that a

| acquer can be enployed. It is clear that the |acquer
nmust be conpatible with the alum niumof the can as
otherwwse it will not work. The prior art coating is
described as hot-nelt (see colum 3, lines 13 to 16) so
that also in the prior art the adhesion occurs when

mel ting.

In the view of the appellant the prior art device

di scl oses two distinct |ayers whereas according to
claiml1 there is a single layer with lacquer applied to
the bottom The Board cannot agree with this
distinction. It is specified in docunent D2 that the
underside of the alumniumfoil is coated with a
polynmeric material (see colum 2, lines 58 to 61).
According to claiml there is specified a | acquer
"coating" and in docunent D2 it is disclosed that the
underside is "coated". The Board cannot therefore see
any difference between the disclosure of docunent D2
and the feature of claiml1l in this respect.

The appel |l ant has al so argued that the | acquer |eaves
no residues after heating and that the |acquered cans
can be withdrawn at high speed fromthe nmagazine in

whi ch they are stacked. The appellant argued that the
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prior art coating did not have these advantages. The

| acquer as disclosed and cl ai nred however has no
features corresponding to these all eged advant ages.

Mor eover, no features corresponding to these advant ages
were disclosed in the application as filed. The
argunent of the appellant regarding the polyner |ayer
in the prior art causing friction cannot be foll owed
since in the prior art, like application in suit, an
exterior alumniumfoil layer and an interior polyner

| ayer is provided. The polynmer |ayers on adjacent cans
do not therefore cone into nutual contact. The Board

t herefore concludes that no advantage can be derived
fromthe subject-matter of claim1 of the application.

In claim1 reference is further nade to the manner in
which the hot nelting is caused, i.e. by heat and
pressure caused by a heated punch. These references do
not however define further features of the clainmed can
per se, nor do they result in further features of the
devi ce. These references cannot therefore be considered
when considering inventive step for the subject-matter
of claiml, quite apart fromthe fact that they
represent a standard manner of producing a hot-nelt.

The Board therefore concludes that the provision of the
di stinguishing feature of claiml is obvious for the
person skilled in the art.

Therefore, the subject-matter of claim1l of the only
request does not involve an inventive step in the sense
of Article 56 EPC.



Or der

For these reasons it

The appeal is dism ssed.

The Registrar:

D. Spigarelli

0020.D

I s decided that:

The Chai r nan:

A. Burkhart
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