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Summary of Facts and Subm ssi ons

1087.D

The appel l ant (patentee) | odged an appeal against the
deci sion of the Qpposition Division revoking the

Eur opean patent No. 0 873 236 on the grounds that the
subj ect-matter of independent nethod claim1l | acked an
i nventive step, Article 56 EPC, and that the subject-
matter of independent product claim6 | acked novelty,
Article 54 EPC

The foll ow ng docunent was inter alia referred to in
t he appeal proceedings:

D2: "Satt en stanpel pa buckl orna, Caravanbl adet 1982,
pages 10 and 13 (English translation)”

Oral proceedings were held before the Board of Appeal
on 3 February 2004.

The appel | ant requests that the decision under appeal
be set aside and that the patent be maintained on the
basis of clains 1 to 5 as granted, and claim®6
according to the first auxiliary request filed on

23 Decenber 2003. The appellant further requests that
t he appeal fee be refunded by reason of an all eged
substantial procedural violation commtted by the
Qpposi tion Division.

The respondent (opponent) requests that the appeal be
di sm ssed.
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| ndependent clainms 1 and 6 read as foll ows:

"1l. A nethod for repairing a |l ocally damged, dented
surface (5) of a wall (1), which wall (1) is provided
with arelief (4), whereby the dented surface (5) is
filled wwth a filler after which a relief (4) is forned
inthe filler, characterized in that the wall (1)
conprises a recurring relief whereby a relief (4) in an
undamaged part of the surface is | ooked up which
corresponds with the former relief (4) in the damaged
surface, after which a nould (6) is made of an

i npression of said corresponding relief (4),
subsequently the dented surface (5) is filled with a
filler, after which the inpression on the nmould (6) is
pressed into the filler and a relief (4) corresponding
with the original relief (4) is forned in the filler."

"6. Awall (1) conprising a locally repaired surface
whi ch has been danaged, the wall (1) conprises a relief
whereby the locally repaired surface conprises an

i npressi on of an undamaged part of the wall (1), which
inpression is made in a filler filling the damaged
surface, characterized in that the wall conprises a
recurring relief, whereby the inpression corresponds
with the forner original relief in the damaged surface”

The appel | ant argued essentially as foll ows:

In the repair nmethod disclosed in docunent D2 an
arbitrary piece of a spare wall was used for naking a
mould. Wth this nmould the original relief of the
damaged wal | could only approximately be reinstated.
The person skilled in the art of repairing a (caravan)
wal | readi ng docunent D2 was not aware that a caravan
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wal | was usually obtained by a rolling operation and
that said wall consequently had a repetitive relief. By
maki ng a nould from an undanaged part of the wall
havi ng exactly the sane relief as the damaged surface,

t he met hod according to the invention made it possible
to obtain an identical copy of the original relief in

t he danmaged surface, i.e. the repaired surface
accurately matched the undamaged relief w thout having
to rework the transition area by hand. Since this idea
was not hinted at nor suggested by docunent D2, the
subject-matter of clainms 1 and 6 according to the main
request was not obvious. The anmendnents to claim6 were
intended to bring claim6 into line with claim1 and
were both clear and supported by the application as
filed.

The Opposition Division had presunmed under point 3 of
t he deci sion under appeal that the skilled person in
the field of caravan repair and the skilled person in
the field of caravan manufacture were the sanme persons
and that it was conmon general know edge in the art of
caravan "repair and manufacture" that the surface
contour of a caravan wall usually had a recurrent
relief. This definition of the skilled person and his
or her presuned know edge was nentioned for the first
time in the decision under appeal. Since the appellant
had not been given an opportunity to present his
comments on this inportant point, which led to the
revocation of the patent, this anmounted to a
substanti al procedural violation necessitating the

rei nbursenent of the appeal fee.

1087.D
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The respondent argued essentially as foll ows:

Docunent D2 represented the closest state of the art.
Thi s docunent taught that a |ocally damaged, dented
caravan wall with a ball-indented surface relief could
be repaired al nost invisibly by making a "die" using
the surface contour of a spare plate and, with the help
of this die, by filling the dents in the wall. This
docunent al so disclosed that mssing itens of a
gustavian mrror franme could be replaced by copying
these itens from an undamaged part of the mrror frane
itself. The subject-matter of claiml differed fromthe
nmet hod that was disclosed in document D2 nerely in that
the wall to be repaired had a recurrent relief,
enabling the skilled person to find a perfect match of
the die relief and the danmaged relief. This

di stingui shing feature was not inventive, since the
person skilled in the art of caravan wall repair was
aware that such walls had a repetitive surface contour
It was obvious to the skilled person to | ook up an
undamaged area of the wall having exactly the sane
surface contour as the area to be repaired, with a view
to making a die having an identical surface contour as
the area to be repaired, just as in the exanple of the
gustavian mrror frame. It followed that the clained
invention |lacked an invention step with respect to

docunent D2.

The amendnents to claim6 did not neet the requirenents
of Article 123(2) EPC, since the wording at the end of
the claim viz. "whereby the inpression corresponds
with the forner original relief in the damaged surface”
differed fromthe wording at page 3, lines 31 to 33, of
t he published application as filed WO6/22877, i.e.
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"The relief formed in this manner fully corresponds
with the original relief of the damaged surface” in two
respects: firstly, by deleting the word "fully" before
"corresponds”, the |level of correspondence required in
claim6 was |less than the level that was originally

di scl osed, and secondly, the expression "inpression” in
claim6 had a different neaning than the expression
"the relief fornmed" in the cited passage, which could

t herefore not serve as a basis for the anmendnent.
Moreover, the claimdid not define which nmeasures were
to be taken to reinstate the original relief wthout
the need to rework the transition area, contrary to
Article 84 EPC. In this respect it was noted that in

t he enbodi nent described in paragraph [0014] of the
patent in suit it was stated that "excess filler along
the edge of nould 6 is renoved before the filler has
conpletely cured" (see colum 3, lines 6 to 8),
inmplying that rework still had to be done so that the
obj ect of the invention was not achi eved.

Reasons for the Decision

1

1087.D

Allowability of the amendnents

Apart from m nor editorial changes relating to the two-
part formof the claim claim®6 has been anended with a
view to clearly expressing that the relief of the
repaired surface accurately matches the fornmer original
relief in the danmaged surface: "the locally repaired
surface conprises an inpression .., whereby the

i npression corresponds with the former original relief
in the danmaged surface". A basis for this anmendnent is
found inter alia on page 3, lines 31 to 33, of the
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publ i shed application as filed. The expression
"corresponds with" in the context of clains 1 and 6
nmust be construed, in the Iight of the description, to
mean "corresponds one-to-one with", i.e. there exist an
accurate, quasi-exact correspondence between the
repaired relief and the original relief of the surface
before it was danaged, see in particular colum 1,
l[ines 30 to 35, of the patent in suit. This expression
shoul d not be construed to nean "is simlar to", which
would inply that the relief on the repaired damaged
surface is only an approxi mati on of the original
relief.

The respondent perceived a difference between "fully
correspondi ng" (as used in the cited passage) and
"corresponding” (as in claim®6), claimng that the
deletion of the word "fully" contravened the

requi renents of Article 123(2) EPC. This perception is
not shared by the Board. It may be noted that in
claim1l as filed the wording "corresponding with the
original relief" is enployed, which not only supports
the view of the Board that both expressions are
substantially equal in neaning, but in addition
provides a further basis for the anmendnent in the
application as filed. The respondent al so perceived a
di fference between "The relief forned in this manner .."
(cf. the cited passage) and the term "i npressi on" as
enployed in claim6. In the judgenent of the Board,
this distinction is non-existent: the inpression nmade
in the danmaged surface is the relief formed in the
damaged surface.
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Hence, the Board is satisfied that the subject-matter
of claim6 as anended is disclosed in the application
as filed, cf. Article 123(2) EPC. Paragraph [0017] of
the description (see colum 3, lines 22 to 25, of the
patent in suit) has been del eted, since this passage
referred to an enbodi nrent of the invention that was not
covered by clainms 1 and 6. Since the scope of
protection has not been extended with respect to
claim6 of the patent in suit as granted, claim®6 neets
the requirements of Article 123(3) EPC as wel | .

Contrary to the opinion of the respondent, claim6 is
al so clear and supported by the description, cf.
Article 84 EPC. There is no need, as suggested by the
respondent, to include in (product) claim®6 process (!)
steps relating to the case that an excess anount of
filler is applied in the damaged surface which has
subsequently to be renoved (see colum 3, lines 6 to 8,
of the patent in suit), since the excess ambunt may

al so be zero. This follows fromthe statenent that the
filler nmust be added in a sufficient anount (see
colum 3, line 3, of the patent in suit). If excess
filler is present and needs to be pressed out, such an
additional step does not necessarily involve the
transition area between the danaged and undamaged
areas, nor does it inply that rework by hand is
necessary. An enbodi nent of the invention wherein
excess filler is present hence does not contradict the
statenent in the description that "As a result of this
the repaired surface will accurately match the
undamaged relief, and it is no | onger necessary to
finish the transition area by hand" (see colum 1,
lines 31 to 34, of the patent in suit).
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Novel ty

None of the cited docunents (see the decision under
appeal ) discloses a nethod for repairing a locally
damaged, dented surface of a wall, or a wall conprising
a locally repaired surface which has been damaged with
all the features of clainms 1 and 6, respectively. Since
this was not disputed, there is no need for further
substantiation of this matter.

The subject-matter of clains 1 and 6 of the main
request is therefore novel within the neaning of
Article 54 EPC

| nventive step

The invention relates to a method for repairing a

| ocal | y damaged, dented surface of a profiled wall,
whereby the dented surface is filled with a filler
after which a relief is fornmed in the filler. The
invention furthernore relates to a wall conprising such
a locally repaired surface. The problemthe present

i nvention seeks to solve is to provide a repair nethod
and a wall as descri bed above, wherein a relief that
exactly corresponds to the original relief can be
formed in the repaired surface in a sinple and

efficient nmanner.

This problemis solved by the subject-matter of

claims 1 and 6, respectively. In particular, the

i nvention proposes that an undamaged part of the
surface is | ooked up, which relief exactly corresponds
with the forner, original relief in the damaged
surface, which is then used to make a noul d having a
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conpl enentary relief matching the former, original
relief in the danmaged surface. Such an area can al ways
be found if the relief of the wall is "periodic" or
"recurrent” and the locally damaged area of the wall is
small with respect to the undamaged wall and/or the
periodicity of the recurrent relief.

Docunent D2 represents the closest state of the art.
This docunent is an article appearing in a caravan
magazi ne and is addressed to caravan owners. The
article gives "do-it-yourself" advise howto repair
dents in a caravan wall having a relief. The author
explains that the idea of repairing a caravan wall by
"copying" the relief froma piece of wall using a nould
was based on his experience in repairing a gustavian
mrror frame having curlicues in the formof flowers
and | eaves. Undanaged flowers were duplicated to
replace "big mssing itens" in the frane (see docunent
D2, third paragraph). It may be noted that a frame is
not a wall and that the curlicues do not necessarily
forma recurrent relief. In paragraph two of docunent
D2 it is stated: "... | started speculating if it
shoul d be possible to fill the dent and even coul d have
t he sane "bal lindented" surface in the filler which
exi sted on the remai nder of the caravan" (enphasis
added by the Board). However, as expl ai ned bel ow, the
repair nethod proposed in paragraphs four and five of
docunent D2 is only capable to re-establish the
original relief on the damaged surface, which is
approximately the same, not exactly the sane.

Docunent D2 does not disclose that the wall has a
recurring relief. Individual bunps shown in the sole
Figure (picture) do not seemto be arranged on a
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regular lattice and there is no information that ball -
i ndented pattern exhibits a periodicity at a | arger
scal e, which would be the case if the relief of the
wal | was obtained by e.g. a rolling operation. Docunent
D2 is silent however about the way the ball-indented
surface shown in the Figure is nmade.

Anot her difference between the subject-matter of
claiml and the nmethod known from docunment D2 is that,
in accordance with the invention, the nmould is nmade
usi ng an undamaged part of the wall, whereas in the
met hod known from docunment D2 a piece of a spare wall
is used for that purpose. The piece of ball-indented
caravan plate for making the mould is cut into a
rectangle of 75 x 150 mm Docunent D2 does not discl ose
that the piece of ball-indented caravan plate used to
make the nould is sel ected beforehand to correspond
exactly with the original relief of the damaged area,
since for that purpose a replicain e.g. the formof a
recurrent relief nust be available. The relief of the
rectangul ar plate represents the ball-indented surface
of the damaged area in a generic, approximte way.
There is sinmply no teaching that the relief of this

pl ate accurately matches the original relief of the
damaged area. This is confirmed by the | ast sentence of
the fifth paragraph of docunent D2, viz. "Only a few
smal | adjustnents at the transition between filler and
pl ate was required".

In contrast, the nethod according to the present
invention is capable of restoring the relief in the
damaged surface, which is indistinguishable fromthe
former, original relief, whereby it is no |onger
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necessary to finish the transition area between the
repaired wall area and the undamaged wal | area by hand.

If the skilled person famliar with the teaching of
docunent D2 is faced with a wall having a recurrent
relief that needs to be repaired, and assum ng that the
skilled person realizes that he or she can use the
undamaged wall for making a wall, there is still the
step to be made to choose a part of the undamaged wal |
corresponding with the former relief of the damaged
surface in order to arrive at the invention. If the
recurring relief has a strikingly repetitive pattern
this may seemtrivial. It my be noted that clains 1
and 6 are not restricted to a caravan wall and do not
qualify the relief pattern except that the relief nust

be recurrent.

Assumi ng, for the sake of argunment, that document D2
did contain the additional information that the ball -

i ndented caravan wall was obtained by a rolling
operation (giving rise to an inconspicuous repetitive
pattern of the surface contour). Even if docunent D2
woul d have di sclosed a repair nethod for a wall having
a recurrent relief, as assuned by the Opposition
Division, it would still fail to disclose that the
former, original relief can be exactly restored.

In the judgenent of the Board, docunment D2 in fact
shows that it was not obvious to choose a part of the
undamaged wal |l corresponding with the former relief of
t he danmaged surface.
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It follows fromthe above that the person skilled in
the art, starting fromthe nethod known from docunent
D2, or fromany other of the docunents cited by the
respondent (see the decision under appeal), would not
have arrived at the subject-matter of claiml in an

obvi ous manner.

Consequently, the subject-matter of claim1 involves an

i nventive step.

The sane applies to the subject-matter of claim6,
whi ch concerns a wall conprising a locally repaired
surface which has been danmaged. The subject-matter of
claims 2 to 5 which are appendant to the claiml

simlarly involve an inventive step.

Therefore, the request of the appellant that the patent
be mai ntained on the basis of the docunents filed as
sol e request is allowable.

Rei mbur senent of the appeal fee

The appel l ant has subnmitted that the Opposition
Division had violated his right to be heard, because

t he deci sion under appeal was based on grounds unknown
to the appellant, cf. Article 113(1) EPC. In particular,
in the decision under appeal the person skilled in the
art was presuned to be "an ordinary practitioner in the
field of the manufacture and repair of caravans" (cf.
point 3.1 and 4.1 of the reasons), whose general

know edge enconpassed that "a caravan wall usually
consists of two parallel netal sheets ..", and that the
outer sheet "is usually obtained froma rolling

operation"” (cf. points 3.1.1 and 3.1.2 of the reasons).
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The appel lant all eged that he did not have had the
opportunity to present his comments, neither on the
definition of the skilled person nor on the presuned
common know edge of that person. The appellant did not
contest that know edge about the production process and
t he construction of a caravan wall having a recurrent
relief such as, for exanple, hanmer-bl ow course, was
known as such in the art. The appellant al so conceded
that the information given by the Opposition Division
in points 3.1.1 and 3. 1.2 of the decision under appeal
was basically correct and was known to suppliers of
caravan wal ls. However, the appellant submtted that
this knowl edge did not belong to the conmon gener al
techni cal know edge of the person skilled in the art of
caravan wall repair, which was considered to be the
conpetent expert in the field of the invention. The
exam nation of the subject-matter of the patent in suit
with respect to inventive step and novelty was thus
based on a fal se prem se and the deci sion was therefore
fundanmental |y fl awed.

According to Rule 67 it is a precondition for

rei nbursenent of the appeal fee that a substanti al
procedural violation has occurred. A substanti al
procedural violation is an objective deficiency in the
procedure in the sense that the rules of procedure have
not been applied in the manner prescribed by the EPC
The deficiency in the procedure nust be substantial in
the sense that ignoring, or deviating from the
provisions as laid down in the EPC have led to a
different outcone of the case than if these provisions
woul d have been applied correctly.



1087.D

- 14 - T 0012/ 03

A ground for the revocation was inter alia that claim®6
| acked novelty with respect to docunent D2. The

appel lant did not contest that he had had an
opportunity to present his comments on this ground of
opposi tion under Article 100(a) EPC. The finding of the
Qpposition Division was based inter alia on the
presunption that the skilled reader of docunent D2 was
aware that a caravan wall is "usually obtained froma
rolling operation” and thus has (usually) a recurrent
relief. The definition of the skilled person and his
knowl edge is of secondary inportance in assessing
novelty. An invention shall be considered to be novel

if it does not formpart of the state of the art. An
invention fornms part of the state of the art, and thus
| acks novelty, if its subject-matter as a whole is
clearly and directly derivable fromthe prior art.

Adm ttedly, what is "clearly and directly derivable
fromthe prior art” is determ ned by what know edge and
under st andi ng can be expected by the average skilled
person in the technical field in question. This is not
to say that the outcone of a novelty assessnent is
dependent on the concept of the person skilled in art.
Wiereas in the provision regarding inventive step, cf.
Article 56 EPC, the requirenent of "not being obvious”
is inextricably bound up with the notion of the person
skilled in the art ("obvious to whont'), such a
connection is not present in the provision regarding
novelty, cf. Article 54 EPC. Wereas obvi ousness
depends on the eye of the behol der, novelty, or lack

t hereof, does not.

The inplication of the subm ssion of the appellant is
that the subject-matter of claim6 of the patent in
suit was to be regarded as novel to the person skilled
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in the art of caravan repair, whereas a different

out come may have been obtained if a different person
skilled in the art having different technical know edge
(here: the skilled person in the art of caravan wall
manuf act ure) woul d have exam ned novelty. This cannot
be accepted for the reasons given in point 4.3 above.

In the judgenent of the Board, the Opposition D vision
did not commt a substantial procedural violation with
respect to their finding of lack of novelty by not
inform ng the appell ant about the technical know edge
and field of the notional skilled person, since this
woul d have not nade any difference in the outcone of
the case. The Qpposition Division may have

m sinterpreted the teaching of docunent D2 by assum ng
that the relief shown therein is a recurring relief (in
t he opinion of the Board docunent D2 indeed does not
disclose a recurring relief, but that is not rel evant
here). A wong assessnent of the prior art is a
substantive error, not a procedural violation (see e.qg.
T 367/ 91 of 14 Decenber 1992 (not published in the AJ
EPO), point 7 of the reasons).

In the opinion of the Board, no procedural violation
occurred, let alone a substantial one. The request for
rei nbursenent of the appeal fee has therefore to be
refused, cf. Rule 67 EPC
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
fol |l owi ng docunents:

(a) clains 1 to 5 as granted, and claim6 according to
the first auxiliary request filed on 23 Decenber
2003; and

(b) description, page 2 as granted, and page 3,
colum 3, lines 1 to 21 (with lines 22 to 25 being

del eted) presented during oral proceedings; and

(c) drawings, Figures 1 and 2 as granted.

3. The request for reinbursement of the appeal fee is
refused.

The Regi strar: The Chai r man:

D. Meyfarth W Moser

1087.D



