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Summary of facts and subm ssi ons

This is an appeal fromthe refusal by the exam ning

di vi sion of European application No. 96 922 643.0 on
the grounds that the subject-matter of claim1l was not
new. (Articles 52(1), 54(1) and (2) EPQC

. On 8 July 1999 the search division of the EPO sent a
suppl ement ary European search report to the applicant,
now appellant, which cited inter alia GB 2 083 289
A (AUGAT I NC) and encl osed a purported copy of the
cited docunent. According to the appellant the docunent
encl osed was GB 2 083 298 A (AUGAT INC) entitled "Zero
insertion force electrical connector”. The subject-
matter of the disclosure of this latter docunent is
simlar to that of the clains of the present
application. In a first comunication pursuant to
Article 96(2) EPC the exam ning division objected under
Article 84 EPC and cited no prior art and then in a
second comuni cation objected that inter alia the
subject-matters of clains 1 and 3 were not new havi ng
regard to GB-A-2 083 289 and indicated that the latter
docunent shoul d be acknow edged to neet the
requirenents of Rule 27(1)(b) EPC. Follow ng a rebuttal
fromthe applicant which expressed the applicant's
total disagreement with regard to the pertinence of
GB- A-2 083 289, the exam ning division refused the
appl i cation.

L1l The appellant's argunents can be summari sed as fol |l ows:
(i) Procedural issues

Since the wong docunent received by the applicant, now
appellant, also related to the technical field of
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el ectrical connectors and in particular to the field of
board connectors, ie the very sanme domain as the

subj ect-matter of the present application, and was a
patent application in the nane of the applicant (AUGAT
I NC) nanmed in the search report, the transposition of
the final digits of the nunber of the specification
went unnoticed. Even the passages cited in the search
report could plausibly be read in the wong docunent as
relating to the presently clainmed invention. The chance
of the m stake being detected was further reduced by a
change of representative. The exam ning division made a
specific reference to the content of GB-A-2 083 289 for
the first time in the communication prior to refusal
and that was a single reference relating to "a force
application structure (33)", which coincidentally had a
pl ausi bl e referent in the wong docunent. It was only
when the refusal decision was received that the
suspi ci on dawned that the exam ning division and the
appl i cant had been tal king at cross-purposes. This |led
to the applicant procuring the correct docunent and
hence to the filing of the present appeal.

(ii1) Substantive issues

The appel | ant made no subm ssion on the novelty of the
subj ect-matter of claimhaving regard to the correct
citation GB-A-2 083 289.

The appel | ant requests that the decision under appeal
be set aside and that the exam nation procedure be
resuned to enable himto replace his response of

2 July 2002 by a response on the basis of the right
docunent .
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Reasons for the decision

1. The appeal is adm ssible.

2. The board has no reason to doubt the appellant's
account of the events which resulted in the applicant
unwittingly triggering a refusal by filing a response
whi ch was inconprehensible to the exam ning division.
The initial m stake was made by t he EPO depart nment
responsi ble for transmtting copies of the docunents
cited in the European search report to the applicant as
required by Article 92(2) EPC. Furthernore it was a
m st ake which was difficult to detect by an
unsuspecting recipient. Transposed final digits are
not ori ously anong the nost frequent sources of reading
and transcription errors and the usual nechani sm of
error detection, viz incongruity of the subject-matter
or disparity in the name of the applicant on the cited
docunent, also failed in this case as a result of a
conjunction of unfortunate coincidences. By the sane
t oken, the exam ning division would have required
insight and intuition bordering on the paranormal to
appreci ate that when he franed his rebuttal, the
applicant was not referring to the docunent correctly
cited in the Article 96(2) EPC communi cati on.

3. The board judges therefore that, albeit for reasons
outwith the know edge and control of the exam ning
di vision, the refusal decision was based on evi dence on
whi ch the applicant did not have an opportunity -
objectively regarded - to present his comments. Such an
opportunity being a fundanental procedural right under
Article 113(1) EPC, its denial constitutes an objective
substantial procedural violation in the exam nation
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procedure within the neaning of Rule 67 EPC and al so a
fundanmental deficiency within the neaning of Article 10
of the Rules of Procedure of the Boards of Appeal
necessitating remttal of the case to the departnent of
first instance. In the judgenent of the board, the
mention by the exam ning division of the correct nunber
of the cited patent docunment was neither in practice
nor in law apt to conpensate the error which the office
had made in sending a docunment which was deceptively
simlar to that actually nentioned in the European
search report.

Rei mbur senent of the appeal fee (Rule 67 EPC)

In the judgenent of the board it would have been
appropriate for the appellant to facilitate further
substantive exam nation in the event of remttal or in
the event of interlocutory revision pursuant to

Article 109(1) EPC by including in his statenment of
grounds of appeal a substantive response to the
exam ni ng division's conmuni cation based on the
docunent which, at the tine of filing the appeal, he
knew to be correct. Absent this degree of diligence the
board does not deemit equitable that the appeal fee be
rei nbursed despite the fact that the appellant was
obliged to file this appeal to claimhis objective
right to be heard; nor has reinbursenent been

request ed.



Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the departnent of first
i nstance for further prosecution.

The Regi strar: The Chai r man:

T 1216/ 02

G Rauh W J. L. \Weeler
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