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Summary of Facts and Subm ssi ons
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The appel |l ant (applicant) |odged an appeal against the
decision of the Examning Division to refuse the
Eur opean patent application No. 99 964 622.7.

The Exam ning Division held that the subject-matter of
t he i ndependent product clains 1 and 7 | acked an
inventive step with respect to the disclosures of
docunent s:

D1: US-A-5 603 787

D2: US-A-5 498 149

In a comuni cation the Board concurred with the

Exam ning Division that the subject-matter of clains 1
and 7 underlying the appeal ed decision | acked an
inventive step with respect to an obvi ous conbi nation
of the docunents D1 and D2 based on the objective
techni cal problem of the provision of an alternative
process for making the fitnments of docunent D1. In
order to prove the general know edge of the skilled
person famliar with the production and the design of
pl astic containers for |liquids the Board cited docunent
D3 (Kirk-Q hmer, Encycl opedia of Chem cal Technol ogy,
4'" Edition, Vol. 9, 1994, Paragraph "Engi neering

Pl astics", pages 525 to 561).

Wth letter of 13 August 2003 the appellant submtted
anended clains 1 to 9 as nain request and anended
claims 1 to 9 as auxiliary request and requested that
t he deci sion under appeal be set aside and that a
patent be granted on the basis of either of these
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requests. Oral proceedings were requested for the case
that the Board of Appeal intended to dism ss the appeal.

The i ndependent clainms 1 and 6 of the main request
under consideration read as fol |l ows:

"1l. Afitnment for a bottle containing a detergent
liquid conprising a circunscribing wall, a floor
extending inwardly froma bottomof said wall, and a
pour spout ascending froman inward portion of said
floor, characterised in that the fitnent is

t her nof ormed, transparent and incorporates an anti-drip
l[ip on the spout in the direction of pour."

"6. A bottle for containing a detergent |iquid
conprising a bottle body, a finish extending upwardly
fromsaid body, and a fitment received within said
body, said fitnent conprises a circunscribing wall, a
floor extending inwardly froma bottom of said wall,
and a pour spout ascending froman inward portion of
said floor said spout being at |east partially wthin
said finish, characterised in that the fitment is

t her rof ormed, transparent and incorporates an anti-drip
lip on the spout in the direction of pour.”

The independent clains 1 and 6 of the auxiliary request
conprise the additional feature "which is widened to

i ncorporate a U shaped notch to control pour onto
stains" after the wording "in the direction of pour”
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Reasons for the Decision

Remttal to the first instance
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Subst anti al anmendnents have been nmade in the fresh sets
of clainms by incorporating features fromthe
description into the independent clains 1 and 6. The
amendnents made, in particular the transparency and the
anti-drip lip, have the effect that the reasons given
for refusing the present application no |onger apply
since that particular anendnent is substantial in the
sense that in particular the assessnent of inventive
step has to be carried out on a new basis. Thus, the
claims 1 and 6 of the main request give rise to fresh

i ssues not yet addressed in exam nation proceedi ngs
constituting a "fresh case" (see e.g. decisions T 63/86,
Q) EPO 1988, 224; T 47/90, QJ EPO, 1991, 486).

Under these circunstances the Board considers it
appropriate to exercise its discretion under

Article 111(1) EPCto remt the case to the Exam ning
Division for further prosecution, i.e. to exam ne
whet her the anended clains neet the requirenments of

t he EPC.

Thus, the appellant has the opportunity to have its

case considered without | oss of an instance.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further

prosecuti on.

The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart

2583.D



