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Summary of Facts and Subm ssi ons

2651.D

In its appeal filed on 27 Septenber 2002, the appeal

fee being paid on the sane date, the applicant appeal ed
agai nst the deci sion of the exam ning division of

31 July 2002 refusing European patent application

nunber 94 925 997.2, (published application W®O5/07452),
t he statement of grounds for appeal being filed on

27 Novenber 2002. The patent application concerns a

conbi nation of a bl ood coagul ati on determ ni ng

i nstrunent and a cuvette.

In its decision, the exam ning division decided that
the subject matter of claiml before it did not involve
an inventive step with respect to docunent

D3: US-A-5 110 727.

The exam ni ng divi sion considered as novel over closest
prior art docunent D3, that the heater contains a tile
and the radiation reflective surface is attached to the
heater. The subject matter of claim1 could not be
consi dered inventive because it was obvious to the
skilled person that tiles may be used as heater
material for maintaining a constant tenperature, the
appl i cant having provided no information to the
contrary. The probl em associ ated with placenent of the
radi ation reflective surface nay be regarded as the
attachnment of the reflective surface to an alternative
el enent of the device. The problem of attaching the
radi ation reflective surface to the heater instead of
the cuvette anounts to an obvi ous sel ection of one of
two choi ces, which would have been made wi t hout
inventive step. Wile the applicant is right about the
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di sadvant age of docunent D3 in having to attach a

radi ation reflective surface to all of the cuvettes,
the feature clainmed is still an obvious design feature.
Havi ng the probl em of attaching the radiation
reflective surface to an elenent which is different to
t he exchangeabl e cuvette, it is obvious to attach it to
the heater placed next to the cuvette.

Case of the Appell ant

In the clains, references to the word "tile" have been
changed to "heater plate".

(a) Requests

The appel | ant requests that the decision under appeal
be set aside and that the patent be granted on the
basis of the docunents specified in the letter dated
10 Novenber 2004. A request is made on an auxiliary
basis for oral proceedings.

(b) Argunents

The position of the appellant is that the prior art,
especi ally docunent D3, does not disclose a heater
assenbly with a heater plate, which includes a
reflective surface, but only a heater w thout any
optical elenments and a separate optical system Thus

t he base of each test element has to be equipped wth a
reflective surface. The conbi nation of two functions in
the heater assenbly results in an inportant reduction
in cost and space savi ng.
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(c) Independent claim

The i ndependent cl ai m upon which the request of the
appel lant is based is wrded as foll ows:

“I'n conbination, an instrunment (100) for determning a
coagul ation characteristic of blood, a blood fraction
or a control conprising a radiation-reflective surface
(194), a first source (244) for irradiating the surface
(194), and a first detector (242) for detecting

radi ation reflected fromthe surface (194), a heater
(183) conprising an electrically resistive foil (182)
for maintaining the blood, blood fraction or control at
a desired tenperature, neans (180) for nounting the
heater (183) adjacent the surface (194), neans (322)
for providing power to the heater (183) and neans (188)
for nonitoring the surface tenperature and for feeding
the nonitored tenperature back to the neans (322) for
provi di ng power to the heater (183), the surface( 194)
conprising a first radiation reflective surface of a
heater plate (192), the heater plate (192) further
conprising a second surface opposite the first surface
(194) thereof, and neans for nmounting the electrically
resistive foil (182) to the second surface of the
heater plate (192), and a cuvette (101) for holding a
sanpl e of the blood, blood fraction or control the
coagul ation characteristic of which is to be determ ned,
the cuvette (101) having two opposed walls (506, 508)
substantially transparent to the source (244) radiation
and reflected radiation, the first source (244) and
first detector (242) being di sposed adjacent a first
one (508) of said tw opposed walls (506, 508) and the
radi ati on reflective surface (194) being di sposed
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adj acent a second (506) of said two opposed walls (506,
508)."

Reasons for the Deci sion

2651.D

The appeal conplies with the provisions referred to in
Rul e 65(1) EPC and is therefore adm ssible.

Article 123(2) - Amendnents

The subject matter of the clains derives for exanple
fromthe statement of claimas originally filed. The
term "heater plate"” is supported by the disclosure of,
for exanple line 34 on page 10 of the application as
originally filed.

Patentability

Novel ty of the subject matter of claim1l was not
chal I enged by the exam ning division and is not in
doubt because there is no disclosure of a radiation
reflective surface of a heater plate. According to
docunent D3, a radiation reflective surface is
associated with the reaction slide. Therefore, the
subject matter of claim1l is novel in the sense of
Article 54 EPC over the disclosure of docunent D3.

| nventive Step

Wth reference to reaction slides, docunent D3 teaches
that a reflective |ayer can be used to enhance |ight
transm ssion. Metallised filns may be heat seal ed or
glued with an adhesive (e. g. cyanoacrylates) to the
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base and cover of the reaction slide. Metallised glass
may al so be utilised (see colum 35, line 39 et seq.).
Concerning the instrunment for nmeasuring |ight scatter
or reflectance through a reaction slide cover,

Figures 24 and 25 of docunent D3 show a housing 140
conprising a | ower housing 142 and cover 144 resting on
or integral with |ower housing 142 (see colum 36,
lines 15 et seq.). From Figures 24 and 25, it can be
seen that |ower housing 142 is of box |ike rectangul ar
shape, the sectional viewin Figure 25 seem ng to show
a plate bent three tines back on itself to formthe box.
The top view of Figure 24 shows the reaction slide 1 on
t he housing 142 to be about a third of and in the

m ddl e of its shorter dinmension and to extend for nost
of its longer dinension. Alower end of wall 146 of
cover 144 is spaced fromthe top 148 of |ower housing
142 by a distance which is sufficient to allow the
reaction slide 1 to be inserted. It is desirable for

t he spaci ng between the lower end of wall 146 and the
plate 148 to be as |l ow as possible to aid in the
exclusion of anbient |ight. Tenperature control is
provided for the reaction slide by neans of heaters of
a thermal control system illustrated schematically as
el enent 156, shown suspended frominside the cover. One
formof such a heater may be a resistive heater strip
157 fastened to the bottom of plate 148.

In contrast with the disclosure of docunment D3,

i ncorporation of an optical function into the heating
assenbly as occurs in the subject matter of claim1l
under appeal renders unnecessary separate optical neans
for performng this function. Therefore, a general
probl em of sinplifying the device is solved |eading to
cost and space saving, the solution not being suggested
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by any of the prior art docunents on file. The board
t herefore concurs with the appellant that an inventive
step is involved in the subject matter of claiml.

The board di sagrees with the approach of the exam ning
di vi sion because it amounts to identifying the probl em
as rearranging the device by attaching the reflective
surface to another elenent of the device and sel ecting
the heater, sinply for the reason that this is what the
appellant clains. In the board' s view, there would have
been a nunber of ways of "attaching to other el enents”,
while having in mnd optical and thermal constraints,
not to nmention nmechanical introduction of the slide. An
el ement of hindsight is therefore involved in the
approach of the exam ning division, especially as one
shoul d be m ndful that any attaching of the reflective
surface wi thout involving the reaction slide does not

foll ow the teaching of document D3, so why do it?

The remai ni ng docunments in the file are not nore

rel evant to inventive step of the subject matter

di scussed in the foregoing than is docunent D3, thus
detail ed analysis of their content is not necessary in
the context of this decision. On the basis of the file
before it, the board thus has not seen a convincing
line of argunment chal |l engi ng i nventive step.

Therefore the board is satisfied that the subject
matter of the independent claimcan be considered to
i nvol ve an inventive step within the neani ng of
Article 56 EPC.
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Oral Proceedi ngs

Since oral proceedings were requested only on an
auxiliary basis, the for the appellant positive outcone
of the appeal renders such proceedi ngs unnecessary.

Furt her Procedure

The board having satisfied itself that the application
and the invention to which it relates neet the

requi renents of the Convention, grant of a patent can
be envisaged (Article 97(2) EPC)
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For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent on the basis of the follow ng
docunent s:

Descri ption
(a) pages 1, 3-27,29,32 as published
(b) pages 2, 28, 30 and 31 as filed with the letter of
10 Novenber 2004
Cl ai s
1-9 filed with the letter of 10 Novenber 2004
Dr awi ngs
Sheets 1/17-17/17 as publi shed.
The Regi strar: The Chai r man:
P. Martorana A. G Klein
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