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Summary of Facts and Subm ssi ons

The appellant (applicant) filed an appeal against the
decision of the Examning Division to refuse the
Eur opean application No. 97 113 670.0.

1. The application was refused by the Exam ning Division
for lack of clarity and lack of inventive step.

The nost relevant prior art docunents for the present

deci si on are:

D1: GB-A-2 101 870

D3: "Conpatibility" by DDW Fox & R B. Allen in
Conci se Encycl opaedi a of Pol ymer Science and
Engi neering; pages 176 to 178, Wley 1990

D4: "Conpatibility" by DDW Fox & RB. Allen in
Encycl opaedi a of Pol ymer Science and Engi neeri ng;
pages 758 to 775, Wley 1985 (introduced by the
Board during the appeal proceedi ngs)

L1l The appel | ant requested that the decision under appeal
be set aside and a patent be granted on the basis of
clainms 1 to 8 according to the main request filed with
letter of 28 Cctober 2002 or on the basis of clains 1
to 8 according to the auxiliary request filed with
letter of 28 Cctober 2002.

| V. The i ndependent claimof the main request reads as
fol |l ows:
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"1l. A desiccant container conprising a desiccant

mat erial (14) which does not release liquid after
absorption of water vapor and which is surrounded by a
| am nat ed, water vapor perneabl e desiccant packing
material (12), wherein said packing nmaterial conprises
a mcroporous or non-wven filmor a |am nate of
separate layers of a m croporous or non-woven film (16)
havi ng an inner (18) and an outer (20) surface heat
sealed to a lamnate film (22) having an inner (24) and
an outer (26) surface, wherein the m croporous or non-
woven filmor lamnate (16) and the lam nate film (22)
are different fromeach other and are not coated with
an adhesi ve, wherein edges of the inner surface (18) of
the m croporous or non-woven film (16) are sealed to
the edges of the inner surface (24) of the uncoated
lam nate film(22), wherein the uncoated |am nate film
(22) has a | ower noisture vapor transm ssion rate than
t he m croporous or non-woven film (16), wherein the

i nner surface (18) of the m croporous or non-woven film
(16) and the inner surface (24) of the lamnate film
(22) are conprised of conpatible polynmeric materials
which m x on a nolecular scale and crystallize
honogenously and wherein the softening tenperature of
the inner surface (24) of the lamnate film(22) is

| oner than or equal to the softening tenperature of the
i nner surface (18) of the m croporous non-woven film
(16)."

The independent claimof the auxiliary request adds to
claiml1 of the main request the feature that the

desi ccant material is:

"conprising a mxture of starch and cal ci um chl ori de"
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The appellant argued in witten and oral subm ssions

essentially as foll ows:

(i)

(i)

The term "conpati bl e”, which was objected to by
the Examning Division, is clear. This is a well
known term as shown by docunent D3 which shows the
general expert know edge. Docunent D3 defines
"conpatibility" in simlar terns as in the
application in suit.

The Exam ning Division wongly considered that the
material in the container did not influence the
techni cal problemto be solved. A desiccant

mat eri al absorbs water and increases in vol une
which will lead to pressure on the seals of the
container. This problem does not occur when the
material is an oxygen absorbent. Oxygen absorbents
do not belong to the sane field of application as
desi ccants. Oxygen absorbents are used to naintain
the quality of foodstuffs. A desiccant would not
be used in this field as it would reduce the
quality of the foodstuff. The skilled person would
not therefore consider the design disclosed in
docunent D1 as it does not focus on the necessity
for a strong seal between the |ayers.

(ii1)The extra feature of the auxiliary request limts

the claimto a specific deliquescent material .
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Reasons for the Decision

Mai n Request

1. Clarity

The Exam ning Division gave |lack of clarity as one of

t he reasons for refusing the application, considering
that the term"conpatible” and its definition in
claiml were not clear. The Board considers that the
termis a well knowmn termin the polyner art with a
wel | established neaning as exenplified in docunents D3
and D4. The definition of the termin claiml is
consistent wwth the definitions given in docunents D3
and D4. Cdaim1l is therefore clear.

2. | nventive step

2.1 Cl osest prior art

The closest prior art is represented by the general
teaching of a desiccant container conprising a
desiccant material which does not release liquid after
absorption of water vapor and which is surrounded by a
| am nat ed, water vapor perneabl e desiccant packing

mat eri al securely seal ed together at the edges of the
packagi ng, cf. the application as filed, page 1

lines 12 to 16 and page 2, lines 7 to 21.

2.2 Problemto be sol ved

The objective problemto be solved by the
di stinguishing features of claim1 is to provide a
container material which is sinple to produce and

2346.D
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capabl e of being manufactured on high speed production
facilities using conventional sealing equipnent, cf.
the application as filed, page 2, last line to page 3,
line 2, and page 6, lines 19 to 22. In particular, the
use of slow inpul se heaters shoul d be avoi ded, cf.
page 3, lines 19 to 21.

Solution to the problem

The solution to the problemis that said packing

mat eri al conprises a mcroporous or non-wven filmor a
| am nate of separate |ayers of a m croporous or non-
woven filmhaving an inner and an outer surface heat
sealed to a lamnate filmhaving an inner and an outer
surface, wherein the m croporous or non-woven film or

| am nate and the lamnate filmare different from each
ot her and are not coated with an adhesive, wherein
edges of the inner surface of the m croporous or non-
woven filmare sealed to the edges of the inner surface
of the uncoated lam nate film wherein the uncoated
lam nate filmhas a | ower noisture vapor transm ssion
rate than the m croporous or non-woven film wherein
the inner surface of the m croporous or non-woven film
and the inner surface of the lamnate filmare
conprised of conpatible polyneric materials which m x
on a nol ecul ar scale and crystallize honogenously and
wherein the softening tenperature of the inner surface
of the lamnate filmis |lower than or equal to the
softening tenperature of the inner surface of the

m cropor ous non-woven film
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The solution to the problemis obvious for the

foll ow ng reasons:

The features according to the above nentioned sol ution,
with the exception of the feature that the uncoated
lam nate filmhas a | ower noisture vapor transm ssion
rate than the m croporous or non-woven film are known
from docunent D1 and the appel |l ant has not di sputed
this. Docunent D1 relates to a container including
oxygen absorbing material which absorbs oxygen fromthe
surroundi ng atnosphere, e.g. for use in the
preservation of foodstuffs. Docunent D1 is concerned
with the sane problemas the application in suit, cf.
page 1, lines 32 to 40 and |lines 57 to 61 of docunent
D1. In the opinion of the Board the skilled person,
when wi shing to solve a sealing problemfor a container
for desiccant material, would al so consider rel ated
techni cal areas where the sanme problem may be expected
to arise. The field of containers for oxygen absorbents
is such a related field. Oxygen absorbents are
contained in containers having mcroporous walls to
allow the gas to traverse the walls. The material of
the walls is the same in the case of containers for
desiccants as in the case of containers for oxygen
absorbents. I ndeed, the preferred m croporous materials
are the sanme in docunent D1 and in the application in
suit. The skilled person woul d therefore consider that
a solution to the problem of sealing the m croporous

| ayer could also be found in the field of containers
for oxygen absorbents as the sanme problemarises in
that field. The skilled person would therefore apply

t he teaching of docunent D1, as this docunent presents
a solution to the problemwhich it is desired to sol ve.
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Docunent D1 does not explicitly disclose that the
uncoated lamnate filmhas a | ower npisture vapor
transm ssion rate than the m croporous or non-woven
film However, so long as the vapor can pass through
one filmof the container, i.e. the mcroporous film
it is clear that the lamnate filmis not required to
have as high transmssibility rate as the m croporous
film Therefore the skilled person would consider that
the lam nate filmcould have a lower transmssibility
rate, particularly if other physical properties were
nore inportant for the lamnate film No indication is
given in the application of any advantage connected
with this feature. This feature nmust therefore be
consi dered obvious for the skilled person.

Therefore, the subject-matter of claim1l of the main
request does not involve an inventive step in the sense
of Article 56 EPC.

Auxi | i ary Request

2346.D

| nventive step

The auxiliary request specifies the particular type of
desiccant material provided in the container. The
specified materials of the desiccant are conventi onal
desiccants, as is acknow edged in the application on
page 13, lines 12 to 15. It is stated in the
application on page 13, lines 17 to 21 that the m xture
of starch and calciumchloride is surprisingly the
preferred desiccant material. It is also stated on
page 15, lines 15 to 19 that with the preferred
desiccant material |esser quantities of the materi al
need to be utilized than with conventional desiccating
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containers to achieve the same noi sture absorbency.
However, no proof of this assertion has been filed, for
exanple in the formof conparative tests. In the
absence of proof the Board cannot accept a nere
assertion of a surprising effect.

The skilled person woul d al ways choose the desi ccant
materi al which he considers to be appropriate for the
i ntended use. Starch and cal cium chloride are known
desiccants which the skilled person would use as
appropriate. The provision of these desiccants would
t herefore be obvious to the skilled person.

3.2 Therefore, the subject-matter of claim1l of the

auxi liary request does not involve an inventive step in
the sense of Article 56 EPC

Or der

For these reasons it is decided that:

The appeal is dism ssed.

The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart
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