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Summary of Facts and Subm ssi ons

2297.D

By a decision dated 28 March 2002 , European patent
application No. 98 107 291.1 was refused (Article 97(1)
EPC) .

The appel |l ant (applicant) | odged an appeal agai nst that
decision on 15 May 2002 and at the sane tinme paid the
appropri ate appeal fee. G ounds of appeal have not been
filed.

By a letter dated 6 August 2002, the appellant wthdrew
t he European patent application and requested full or
partial reinbursenent of the appeal fee.

The argunents given in support of this request are
essentially as foll ows:

At the date of filing the request for reinbursenent the
Onl i ne European Patent Register failed to show that an
appeal had been filed. Consequently the public cannot
be affected by the appeal fee being reinbursed.

Si nce grounds of appeal have not been filed the appeal
not involved any work to the EPO

The only reason for |odging the appeal had been to
allow time for filing a divisional application. Refusal
to refund the appeal fee would thus increase the costs
of the divisional application.
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By a communi cation dated 14 March 2003, the Board
informed the appellant of its provisional opinion that
the request for full or partial reinbursenent of the
appeal fee would probably have to be refused.

Al though invited to file observations on the
comuni cation within a period of two nonths, the
appel lant did not submt any comments.

Reasons for the Deci sion

1.2

2297.D

An appeal fee may only be reinbursed in case an appeal
is considered as "deened not to have been filed" or, as
specified in Rule 67 EPC, in the event of interlocutory
revi sion or where the Board of Appeal deens an appeal
to be allowable, if such reinbursenent is equitable by
reason of a substantial procedural violation.

Notice of appeal has been filed within the two nonths
period according to Article 108 EPC. The appeal fee has
been paid at the sanme tinme. The appeal thus cannot be
consi dered as "deened not to have been filed".

The present case, in which a statenent of the grounds

of appeal was not filed and in which, after the appeal
was | odged, the application was withdrawn, clearly

falls outside of the provisions of Rule 67 EPC (cf. e.g.
T 543/ 99).

Consequently the grounds for the appeal given by the
appellant, nanely to allowtime for filing of a

di vi sional application, and the argunents given by the
appel l ant in support of his request for reinbursenent,
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according to which the public would not be m sled by
t he rei mbursenent of the appeal fee and according to
whi ch, since no statenment of the grounds of appeal has
been filed, exam nation of the appeal has not involved
any work to the EPO, are legally irrelevant.

2. From the above it follows that the request for full or

partial reinbursenent of the appeal fee has to be
ref used.

Or der

For these reasons it is decided that:

The request for full or partial reinbursenent of the appeal
fee is refused.

The Regi strar: The Chai r man:

D. Spigarelli A. Burkhart

2297.D



