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Summary of Facts and Subm ssi ons

1949.D

This appeal is fromthe decision of the Opposition
Division to reject the opposition and to nmaintain the
Eur opean patent No. 0 618 290 on the basis of the
clains as granted, the independent Clains 1 and 9
readi ng:

"1. A granul ar detergent conponent or conposition

having a bul k density of at |east 700 g/l which

conpri ses:
i) a detergent powder which conprises at |east one
noni oni ¢ surfactant which is liquid at
t enper at ures bel ow 40°C;, and
iit) from0.5 to 15% by wei ght of a powdery fl ow
aid characterised in that the flow aid conprises
sodi um al um nosi | i cate and hydrophobic silica
wherein the ratio of the sodiumalumnnosilicate to
hydr ophobic silica in conmponent ii) is from100:1
to 3: 1.

9. A process for making a free-fl ow ng detergent powder
having a bul k density of at |east 700 g/l which
conprises the steps of:
i) making a nonionic surfactant system which
conprises at | east one nonionic surfactant which
is liquid at tenperatures bel ow 40°C
ii) making a granul ar detergent powder having a
bul k density of at |east 650 g/l;
iii) spraying on a part of, or all of the nonionic
surfactant systemof step i) on to the granul ar
det ergent powder of step ii);
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iv) mxing the product of step iii) wth a

prem xed powder, said prem xed powder conpri sing
sodi um al um nosi | i cate and hydrophobic silica,
wherein the prem xed powder is used at a | evel of
from3%to 15% by wei ght of the finished detergent
conponent or conposition and having a ratio of the
sodi um al um nosilicate to hydrophobic silica is
from100:1 to 3:1."

A notice of opposition had been filed agai nst the
granted patent, wherein the Appellant (Opponent) sought
revocation of the patent on the grounds of

Article 100(a) EPC for lack of novelty and | ack of
inventive step (Articles 52(1), 54(2) and 56 EPC). The
opposition was based inter alia on the follow ng
docunent s

D1: EP-A-0 477 974 and

D5: EP-A-0 513 824.

In its decision, the Opposition Division held that the

subject-matter of Claim1l as granted was novel over the
cited prior art and - considering the data provided in

Table 2 of the patent in suit and with the letter of

17 Novenber 1997 - based on an inventive step.

Consequently, the Opposition Division did not consider
the six auxiliary requests filed by the Respondent
(Patent Proprietor) during the opposition proceedings.

Wth its letter of response dated 6 June 2003 to the
Appel l ant' s statenent of grounds of appeal, the
Respondent filed anmended clains in four auxiliary
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requests which are identical to those filed in the
first to fourth auxiliary request during opposition
proceedi ngs under cover of the letter dated 23 May 2002.

The clains of the first auxiliary request differ from
those of the main request only in that the term"and
the particles of detergent powder (i) are coated with
the powdery flowaid (ii)" is added at the end of
Claim1.

Upon requests made by both parties, oral proceedings
before the Board of Appeal were held on 15 June 2004,
in the course of which the Appellant dropped its
novel ty objection.

The Appellant, orally and in witing, maintained that
the clained subject-matter was not based on an

inventive step for the foll ow ng reasons:

- It followed fromthe description of the patent in
suit that the subject-matter of Caim1l was not
restricted to granular detergent material having
the flow aid only on the surface of the granules.

- The technical problem of reducing nonionic | eakage
from detergent granules underlying the patent in
suit was al ready addressed in docunent (5) and
solved by a coating with fine particles sel ected
fromalum nasilicates and anorphous silica
derivatives, the latter including hydrophobic

silica.
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- The subject-matter of aiml differed fromthat
of docunment (5) only in that the detergent
granul es conprised a m xture of alum nosilicates
and anor phous silica in a ratio of 100:1 to 3:1
and was to be regarded as a selection fromthe
det ergent conpounds di scl osed i n docunment (5).

- The advant ages set out in the exanples of the
patent in suit were not surprising since it was
known from docunent (1) that the tendency of
noni oni ¢ surfactants to | eak out from a detergent
powder can be prevented by the addition of an oi
absorbing carrier such as Sipernat D10 (Degussa)
whi ch was a hydrophobic silica. It was therefore
obvi ous to use hydrophobic silica as an additive
either within the granul es of docunent (5) and/or
in their coating.

- Finally, the remaining feature relating to the
identification of the optinmumratios of
al um nosilicate and hydrophobic silica was nerely
the result of routine experinentation and econony

consi derati ons.

VII. The Respondent submitted the follow ng argunents:

- It was apparent fromthe patent in suit that the
flow aid was present only as a coating on the
surface of the particles of the detergent powder.

1949.D
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- It was shown in the exanples of the patent in suit
that the claimed detergent conposition provided
benefits over that of document (5) with respect to
the flow properties, nonionic |eakage, bulk
density on storage and particle size distribution.

- There was no suggestion in the art that the
particul ar conbi nati on of characteristics of the
flow aid would | ead to those benefits.

The Appel |l ant requested that the decision under appeal
be set aside and that the patent be revoked.

The Respondent requested that the appeal be dism ssed
and that the patent be nmaintained or the decision under
appeal be set aside and the patent be nmintained on the
basis of one of the four auxiliary requests submtted
under cover of the letter dated 6 June 2003.

Reasons for the Decision

1949.D

Mai n request

Novelty no | onger being contested, the only issue to be
deci ded i s whether the subject-matter of the clains,
having regard to the state of the art according to
Article 54(2) EPC, was obvious to a person skilled in
the art or whether it involved an inventive step in
accordance with Article 56 EPC.

The patent in suit relates to the use of flow aids for
hi gh bul k granul ar detergent conpositions conprising
noni oni ¢ surfactants which are liquid at anbient
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tenperatures, in order to reduce the tendency of the
liquid nonionics to | eak out fromthe detergent powder
(page 2, lines 5 to 12). According to the patent in
suit, such use of flow aids is known in the art, e.g.
from docunment (1) by disclosing nonionic powdery
detergent conpositions conprising 10 to 60% by wei ght
of crystalline alumnosilicate and an oil absorbent
carrier, and from docunent (5) disclosing a process in
whi ch noni oni c detergent granules are surface coated
with particles of less than 10 mmin size (page 2,

par agraph [0003] in conbi nation w th paragraphs [0007]
and [0008]).

However, in view of this prior art it is still an
objective of the patent in suit to reduce the |eakage
probl em Further objectives consist in the reduction of
changes in bul k density upon storage and achi evi ng of

i nproved control over particle size distribution of the
finished product (page 2, paragraphs [0010] to [0012]).

According to the Appellant all these objectives relate
to one and the sane technical problem of avoiding
caki ng of the conposition upon storage, since it was

wi thin the common general know edge of those skilled in
the art that powdery detergents having a broad particle
size distribution tend to be nore sticky due to the

i ncreased nunber of points of contact between the
particles as conpared to a powder having a snall
particle size distribution, and that this tendency was
i ncreased by any surfactant | eakage resulting in an
undesi red bul ki ng and caki ng of the conpositions.



1.4

1.5

1949.D

- 7 - T 1048/ 02

The Appel lant further argued that docunent (5) was
concerned with the sane technical problem and
represented the closest prior art for the assessnent of

i nventive step.

The Respondent did not contest the Appellant's
argunents with regard to the technical problemand the
Board al so does not have any reasons for doubts in this
respect. Further, docunent (5) deals in fact with the

t echni cal problem of producing a granul ar detergent
conposi tion of high bulk density containing a nonionic
surfactant and having non-caking properties and
excel l ent powder fluidity (page 2, lines 3 to 6). Thus,
under the above considerations of the Appellant,
docunent (5) indeed qualifies as a suitable starting

poi nt for the evaluation of inventive step.

Docunent (5) proposes to solve the above technica
probl em by m xing a detergent material conprising 20 to
89 parts by weight of a builder, 1 to 20 parts by

wei ght of a porous oil absorbing carrier and from10 to
60 parts by weight of a nonionic surfactant,

granul ating said mxture and m xing said granules with
0.5 to 30 parts by weight of fine particles to thereby
coat the surface of the granules with the fine
particles and produce noni oni c detergent granules
having a bul k density of fromO0.6 to 1.2 g/m (page 3,
lines 6 to 8 in conbination with lines 16 to 19 and
Claims 1 and 2). Preferably, the builder may conprise
alumnosilicate, e.g. Zeolite 4A in anounts rangi ng of
from10 to 25% by weight (Caiml14, page 8, lines 25 to
27 and Exanpl es), the porous oil absorbing carrier is
an anor phous silica derivative including hydrophobic

silica, calciumsilicate derivatives and
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alum nosilicate derivatives, the latter being
particularly preferred (Clains 16 and 17, page 9,

line 19 to page 20, line 9 and Exanpl es) and the

noni oni ¢ surfactant is one which is a liquid or a paste
at tenperatures below 40°C (O aim 13; page 10, lines 10
to 12, and Exanpl es).

The fine particles used for coating the surface of the
granul es consi st of one or nore conpounds selected from
alum nosilicates and the sane anorphous silica
derivatives nentioned above, including oil absorbing,
i.e. hydrophobic silica (page 11, lines 54 to 56 in
conbination with page 9, lines 19 to 30, and C aim 19).
However, Zeolite 4A and anorphous alum nosilicate are
preferred (Exanples).

According to the Respondent, the clainmed invention was
i ntended to cover only enbodi nents wherein the flow aid
was conprised in the coating material. This was
apparent from paragraph [0055] on page 7 of the patent
in suit. Therefore, the clainmed granul ar detergent
conposition differed fromthat obtained by the process
of docunment (5) in that a conbination of sodium

al um nosilicate and hydrophobic silica in the
particular ratio of from100:1 to 3:1 is used in the
coating materi al

The Appel | ant di sagreed and argued that the patent in
suit al so included enbodi nents where the flow aid was
incorporated within the granules. Reference in this
respect was made to paragraphs [0068] and [0074] on
page 9 of the patent.
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Par agr aph [ 0055] contains the follow ng statenments:

"It is necessary to mx the flowaid with the rest of

t he detergent conposition. In order to achieve the
benefits of the invention, a |evel of the flow aid of
fromO.5%to 15% by wei ght of the detergent conposition
is then mxed to coat the surfaces of the granules.”
(enmphasi s added by the Board).

The Board concludes fromthe using of the term"then"
in the second statenent that a coating of flowaid is
applied to a detergent conposition which already

contains flow aid.

On the other hand, paragraphs [0066] to [ 0068] propose
that fine dispersion mxing or granulation of the
liquid nonionic surfactant in the presence of a powder
conprising sodi um al um nosilicate and hydrophobic
silica is one process for obtaining granul ar detergent
conmponents whi ch conprise the nonionic surfactant. In
particular it is stated in paragraph [0068] that

"One such process is to agglonerate by the follow ng
steps: i) fine dispersion mxing or granulation of at

| east one nonionic surfactant which is liquid at
tenperatures below 40°C in the presence of an effective
anount of a powder which conprises sodi um

al um nasilicate and hydrophobic silica, wherein the
ratio of the sodiumalumnosilicate to silica in

conponent ii) is from100:1 to 3:1".

The Board agrees with the Appellant that this
enbodi ment woul d not necessarily result in a product
wherein the nonionic surfactant is coated with the
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powder conpri sing sodium al um nosilicate and

hydr ophobic silica but in a m xture wherein the
noni oni ¢ surfactant is distributed throughout the
powder nmateri al .

I n paragraph [0073] it is further stated that according
to the process of the invention the detergent granules
are prepared by the fine dispersion m xing or
granul ati on descri bed above, i.e. in paragraph [0068],
foll owed by spraying with sone or all of the nonionic
surfactant onto the granules in a suitable m xer. This
process is further explained in paragraph [0074], which
reads:

"The follow ng steps may be used in this enbodi nent of
the invention (enphasis added by the Board):

i) making a nonionic surfactant system which conprises
at | east a nonionic surfactant which is liquid at

t enper at ures bel ow 40°C,

ii) making a granul ar detergent powder having a bul k
density of at |east 6509/l ;

iii) spraying on a part of, or all of the nonionic
surfactant systemof step i) onto the granul ar

det ergent powder of step ii);

iv) mxing the product of step iii) with a prem xed
powder which conprises sodi um al um nasilicate and

hydr ophobic silica, wherein the prem xed powder is used
at a level of from3%to 15% by weight of the finished
det ergent conponent or conposition and that the ratio
of the sodiumalumnosilicate to silica in conmponent
ii) is from100:1 to 3:1."
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It is not clear fromthe patent in suit whether or not
the term "conponent ii)" nmentioned in paragraphs [0068]
and [0074] is neant to denote the product of step ii)

i n paragraph [0074] nade by the fine dispersion mXxing
di scl osed in paragraph [0068], nor is there any other

i nformati on about the conposition of the product of
step ii). However, given the above somewhat

contradi ctory statenents in paragraphs [0055] and
[0074] on the one hand and in paragraph [0068] on the
ot her hand as concerns the essential process features
for obtaining the clainmed subject-matter, in particular
with respect to the coating step, and in the absence of
any further explanations, the clains nust be given the
br oadest possible interpretation within the overal

di scl osure of the patent in suit. The Board concl udes,
therefore, that the subject-matter of Claim1 covers
enbodi nents wherein the flow aid conmposition is

di stributed throughout the granul ar detergent
conposition or conponent and/or is present as a coating
on the surfaces of the granul es.

It follows that, in the case where the flow aid is
nerely distributed within the granules, the clained
subject-matter differs fromwhat is disclosed in
docunent (5) in that sodium alum nosilicate and

hydr ophobic silica in a ratio of from100:1 to 3:1 are
incorporated within the granules in an anount of from
0.5 to 15% by weight (see 1.5 above).

There is no evidence on file showing that, in view of
docunent (5), the technical problemnentioned in the
patent in suit (see above 1.2) is solved by the

enbodi nent having the flow aid incorporated within the
granules. It would have been the Respondent's burden to
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provi de such evi dence since docunent (5) has been cited
in the application as filed as prior art relevant with
respect to the invention (paragraph bridging pages 2
and 3). On the other hand, it would have been for the
Appel I ant relying on docunent (5) as the closest prior
art to show that this enbodi nent does not provide
fluidity and non-caking properties conparable to the
products obtai ned by the process disclosed in docunent

(5).

In the absence of evidence in either respect, the
technical problemto be solved in view of docunment (5)
may, thus, be seen to consist in providing an
alternative conposition having al so non-caki ng
properties and excellent powder fluidity, and the Board
has no reasons to doubt that this technical problemis
actually solved by the clained subject-matter

It remains to be decided whether, in view of the
avai l abl e prior art docunents, it was obvious for
sonmeone skilled in the art to solve this problemby the
means clainmed, i.e. the incorporation into the granul es
of the particular amounts and ratios of alumnosilicate
and hydr ophobic silica.

Docunent (5) does not disclose the use of

alum nosilicate in conmbination wth hydrophobic silica.
Such a conbination is, however, explicitly nmentioned in
docunent (1). This docunent is also concerned with the
probl em of providing a detergent conposition which is
free fromleaking of the Iiquid nonionic surfactant,
non- caki ng and has excellent flow (page 2, lines 3 to
6). In particular Exanple 5 discloses a conposition
conprising Zeolite 4A in conbination with Sipernat D10®
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the latter being an oil-absorbing carrier (page 3,
line 55 to page 4, line 9) and, undisputed, a

hydr ophobic silica. It is stated in docunment (1) that
it is the addition of the oil-absorbing carrier which
prevents the | eaking of the nonionic surfactant and
provi des the fluid and non-caking properties (page 2,
lines 38 to 43).

Docunent (1) does neither disclose the particular
amounts of flow aid nor the ratios of alumnosilicate
and hydrophobic silica given in daiml. It is,
however, evident that the optinmum anmount of flow aid
and, in particular, the optinmm anmunt of the oi
absor bi ng hydrophobic silica within the flow aid

| argely depends on the anmount of nonionic surfactant
contained in the conposition.

The Board, therefore, concludes that a person skilled
in the art woul d have incorporated hydrophobic silica
as an oil-absorbing material as suggested in docunent
(1) in the granules of docunment (5) in anpbunts suitable
to at | east preserve the non-caking and fluidity
properties of the product in order to provide an
alternative conposition, thereby arriving in an obvious
manner at the subject-matter of Caiml.

For these reasons, the Board finds that the subject-
matter of Claim1l does not conply with the requirenents
of Article 52(1) and 56 EPC.
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First auxiliary request

Amrendnent s

By the feature "and the particles of detergent powder
(i) are coated with the powdery flow aid (ii)" added at
the end of Claiml, its subject-matter is limted to

t hose enbodi nments wherein the flow aid nmentioned under
ii) is wholly included in the coating on the granules
wi t hout, however, excluding the presence of further
flowaid within the detergent powder (i) (see 1.7
above).

The Board is satisfied that no probl ens under

Article 84 EPC have been introduced by the anendnent
made and that the clains conply with the requirenents
of Article 123(2) and (3) EPC. No objections have been
rai sed by the Appellant in this respect.

| nventive step

The subject-matter of Caim1l differs fromthe product
obtai ned by the process of document (5) in that the
coating material contains sodiumalumnosilicate in
conbi nation with hydrophobic silicain a ratio of from
100:1 to 3:1 (see 1.5 and 1.6 above).

In the exanples of the patent in suit the flowaid is
conposed of Zeolite A and hydrophobic silica in the
rati os 80:20 and 90: 10 and only present as a coating on
t he granul es in accordance with the clai med subject-
matter (page 10, paragraphs [0079] to [0080]).
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It is shown that the enbodi nents according to the
invention (Tables 1 and 3, conpositions 3 and 6)
provi de narrower particle size distribution, |ess

noni oni ¢ | eakage and | ess change in density upon
storage as conpared with enbodi ments representative for
the prior art according to docunent (5) using 100%
zeolite for coating (Tables 1 and 3, conposition E) if
t he sane anobunts of flow aid of 10% based on the

fini shed product are applied (page 11, paragraph [0086]
to page 12, paragraph [0091] and Exanples 8 to 10).

The Appel | ant contended that the advantages shown in

t he exanples were marginal, in particular as far as the
particle size distribution and change of density were
concerned; nevertheless the presence of the effects was
not di sput ed.

Taking into account the uncontested considerations of

t he Appellant in respect of how caking is influenced by
particle size distribution and nonionic | eakage (see
1.3 above), the technical problemcredibly solved in

vi ew of docunent (5) can, thus, be seen in the

provi sion of a detergent conposition of further

i nproved non-caking properties and powder fluidity.

The Appellant argued that it was known from docunent

(1) that this effect is provided by the introduction of
hydr ophobic silica into the detergent granules. A
skilled person would, therefore, have expected that the
addi tion of hydrophobic silica onto the surfaces of the
granul es woul d al so reduce nonioni c | eakage and
consequently the undesired caking of the conposition.
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These argunents are not convincing since they are based
on hind-sight considerations for the foll ow ng reasons:

Docunent (5) itself nmentions hydrophobic silica as one
of several possible oil-absorbing carriers for both,

t he detergent granules and the coating materi al

(page 9, lines 26 to 35). Nevertheless, alumnosilicate
derivatives are preferred (Cains 16 and 17 and

Exanpl es) in both instances. Docunent (1) does not
contain any further information. Its disclosure is even
restricted to the introduction of an oil-absorbing
carrier into the granul es whereas any coating of the
surfaces is carried out with crystalline

al um nosilicate powder such as Zeolite 4A al one

(page 5, lines 29 to 34 and Exanples). Docunent (1)
does, in particular, not suggest that anorphous silica,
i .e. hydrophobic silica such as Sipernat D10®(Cl aim 3
and Table 2, Exanple 5) would performbetter than an
anmor phous al uminosilicate (e.g. Tixolex 25%, sodium
mor deni t e HSZ- 640 NAA® or a clayey substance (e.g.
Perlite 4159% (Cainms 4 and 5, page 4, lines 3 to 9,
page 5, lines 2 to 6 and Table 4, Exanples 1, 2, 5 and
6). On the contrary, docunent (1) explicitly prefers
sodi um nordeni t e HSZ-640 NAA® and anor phous

alum nosilicates, fromthe latter in particular those
havi ng cation exchange capacity and being able to act
as a builder (page 4, line 10 to page 5, line 1). Thus,
there is no hint in the prior art on file towards a
preference for hydrophobic silica as an oil-absorbing
material in a granular nonionic detergent conposition,
| et al one when applied to the surface of the detergent

gr anul es.
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Therefore, a person skilled in the art would not have
expected that the non-preferred oil-absorbing carriers
of the prior art would provide better non-caking and
fluidity properties to a nonionic granul ar detergent
conposition than the preferred ones, when applied

wi thin a coating conposition.

The Board, therefore, concludes that it was not obvious
for soneone skilled in the art seeking to inprove the
non- caki ng properties of the products obtained by the
process disclosed in docunent (5) to use for the
coating of the detergent granules a flow aid which
conpri ses hydrophobic silica in addition to the
alumnosilicate in a ratio of alumnosilicate to

hydr ophobic silica of from100:1 to 3:1

The reasoni ng gi ven above in respect of the detergent
conposition of Claim1l applies also to the process of
Claim9 for making a free-flow ng high bul k density

det ergent powder contai ning a nonionic surfactant which
is liquid at tenperatures bel ow 40°C

For all these reasons, the Board holds that the
subj ect-matter of independent Clains 1 and 9 invol ves
an inventive step (Articles 52(1) and 56 EPC)

The dependent Clainms 2 to 8 and 10 refer to specific
enbodi nents of Clains 1 and 9 and derive their
patentability therefrom

Since the clains of the first auxiliary request conply
with the requirenments of the EPC, there is no need to
consider the second to fourth auxiliary requests.
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Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to maintain the patent on the basis of the
Claims 1 to 10 of the first auxiliary request submtted

under cover of the letter dated 6 June 2003, and the

description to be adapted thereto as necessary.

The Regi strar: The Chai r man:

A. \Wall rodt P. Krasa

1949.D



