BESCHWERDEKAMVERN  BOARDS OF APPEAL OF CHAMBRES DE RECOURS
DES EUROPAI SCHEN THE EUROPEAN PATENT DE L' OFFI CE EUROPEEN
PATENTAMTS CFFI CE DES BREVETS
I nternal distribution code:
(A [ ] Publicationin Q
(B) [ ] To Chairnmen and Menbers
(G [X] To Chairnen
(D) [ | No distribution
DECI SI ON
of 10 June 2003
Case Nunber: T 1044/02 - 3.2.3
Application Nunber: 99201696. 4
Publ i cati on Nunber: 0960673
| PC: B22F 1/00, B22D 17/00, C22B 9/16

Language of the proceedi ngs: EN

Title of invention:
Parti cul ate feedstock for netal

Appl i cant:
Thi xomat, | nc.

Opponent :

Headwor d:

Rel evant | egal
EPC Art. 56

provi si ons:

Keywor d:

"I nventive step - (yes) after amendnent”

Deci si ons cited:

Cat chword

EPA Form 3030 10.93

i njection nolding



9

Européisches European Office européen
Patentamt Patent Office des brevets

Beschwerdekammern Boards of Appeal Chambres de recours

Case Nunber: T 1044/02 -

3.2.3

DECI SI ON

of the Technical Board of Appeal 3.2.3

Appel | ant :

Repr esent ati ve:

Deci si on under appeal :

Conposition of the Board:

Chai r man: C T. WIlson
Menmber s: F. Brosam e
J. P. Seitz

of 10 June 2003

Thi xomat, | nc.

717 East Huron

Ann Ar bor

M chi gan 48104 (US)

Janes, Anthony Christopher WP.
Car pnael s & Ransford

43 Bl oonsbury Square

London WC1A 2RA (GB)

Deci si on of the Examining Division of the

Eur opean Patent O fice dated 22 May 2002 refusing
Eur opean patent application No. 99 201 696. 4
pursuant to Article 97(1) EPC



S 1 - T 1044/ 02

Summary of Facts and Subm ssi ons

1154. D

Wth decision of 22 May 2002 the exam ning division
refused European patent application No. 99 201 696.4 in
the Iight of

(D1) DE-A-1 758 656 corresponding essentially to

(D1a) US- A-3 407 062 being in English and relied on in
t he foll ow ng.

Agai nst the above deci sion of the exam ning division
the applicant - appellant in the follow ng - | odged an
appeal on 22 July 2002 paying the fee on the sane day
and filing the statenment of grounds of appeal on

27 Septenber 2002.

Fol |l owi ng the board's Conmuni cati on pursuant to
Article 110(2) EPC the appellant filed a new main
request being based on clains 1 to 8 anended to neet
the requirenents of the EPC

The i ndependent claim1 reads as foll ows:

"1. Particulate material suitable for use as a feed
material in the injection nmoulding or casting of

t hi xotropic alloys, said particulate materi al
conprising particles of a nmetal alloy or conposite,
wherein a portion of said particles is shaped such that
each of said particles in said portion has a ratio of
the length of its largest dinension to its effective
dianmeter in the range of 1.2 to 4.0 and has a | argest
dimension in the range of 0.5 to 5 mm wherein said
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portion of said particles conprise at |east 40% by

wei ght of said particulate material, and wherein said
particulate material has a tap density of at |east 50%
of the theoretical density."

The appel l ant essentially argued as foll ows:

- as clearly set out in remark 2 of the statenent of
grounds of appeal jet/wheel atom sing according to
(Dla) leads to a range of particle sizes (0.07 mm
to 0.84 nmm) and a m xture of particles within this
range;

- t he weight fraction of these particles having a
di mension greater than 0.5 nmis, however, not
i ndicated in (Dla);

- claiml is nowrestricted to a tap density of at
| east 50% of the theoretical density to overcone
any possi bl e opposition as in the earlier patent
application on which the present divisional
application is based;

- summarizing it could not be asserted that at any
stage in the processing of the particulate
mat erial the clainmed weight fraction had a | argest
di rensi on and an aspect ratio as cl ai ned;

- (Dla), see its colum 2, lines 40/41 teaches a
ratio of "L" to "D' greater than 4, i.e. outside
t he cl ai ned 40% wei ght fraction

- starting from (D2) US-A-4 694 881 as a docunent
dealing with the injection nolding of thixotropic
all oys and reflecting the nearest prior art
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docunent there cannot be seen a direct way from
the prior art to be considered to the subject-
matter of claiml.

The appell ant requested to set aside the decision under
appeal and to grant a patent on the basis of the new
mai n request or on the auxiliary request both filed
with letter of 31 March 2003, received on 1 April 2003,
together with an amended descri ption.

Reasons for the Decision

1

The appeal is adm ssible.

Mai n request

2.2

1154. D

Amrendnent s

Claim1l1l is a conbination of features of originally
filed clains 1 and 5; fromthis dependent claimb5 the
tap density of at |east 50% of the theoretical density
is derived so that new claim 1l neets the requirenents
of Article 123(2) EPC

Clains 2 to 8 correspond to originally filed clains 2
to 4 and 6 to 9 so that they are also not open to an
obj ection under Article 123(2) EPC.

Novel ty

In the decision under appeal the exam ning division
cane to the result that the subject-matter of
originally filed claim1l was not novel in the |ight of
(D1l). Inthe following (Dla) is dealt with since this
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meneber of the (Dl1) - famly is in English.

It is believable that jet atom sing or wheel atom sing
used in (Dla) |leads to a product having a
range/ di stribution of particles so that colum 2, lines
8 to 11, of (Dla) has to be interpreted in the light of
a range/distribution of particles with respect to the
range disclosed in (Dla), nanely 0.07 mmto 0.84 nm
(No. 20 to No. 200 U.S. Sieve Series) and not as an

i nformati on about distinct particle sizes; no
information is given about what weight fraction of the
known particles has a dinmension greater/smaller than
0.5 mMmin (Dla). What is |oaded into the ball mll for
subsequent processing under these circunstances is a

m xture containing a distribution of particle sizes in
t he known range of 0.07 mmto 0.84 mm w t hout know ng
how the particles are distributed within this range.

Sunmari zing, it cannot be clearly derived from (Dla)
that at | east 40% by weight of the material has both

(a) a largest dinmension in the clainmed range of 0.5 to
5 mm and

(b) an aspect ratio (i.e. "L" to "D'" ratio) in the
range of 1.2 to 4.0

as prescribed in claim1l of the new main request.

Cal cul ating the aspect ratio of the exanple given at
colum 2, lines 40/41, of (Dla) leads to a ratio of
6.25 being clearly outside of the range of 1.2 to 4

according to claiml.

As a result of the above considerations the subject-
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matter of claiml is novel with respect to (Dla),

Article 54 EPC, so that the crucial issue to be decided
is inventive step.

| nventive step

The nearest prior art is (D2) fromwhich docunent the
injection nolding of thixotropic alloys is known. This
docunent was al ready discussed in the originally filed
docunents corresponding to EP-A1-0 960 673, see page 2,
lines 27 to 30, nanely the problem of bl ocking of the
hopper, seizing of the screw extruder and

unsati sfactory control over the tenperature of the
melt. Further, the particles did not exhibit good
packi ng characteristics which can cause difficulty in
achieving sufficient heat transfer rates to cause the
partial nelting of the netal particles and al so render
control over the tenperature nore difficult.

The objectively remai ning techincal problemto be
solved is to overcone the above deficiencies of the
nearest prior art. This problemis solved by the
feature of claim 1l which defines the particul ate

mat erial conprising particles of a netal alloy or
conposite with respect to its aspect ratio ("L" to "D
ratio), its range of |argest dinmension "L", its anount
of these particles within the particulate material and
the tap density conpared with the theoretical density.

By controlling the size and shape of a percentage of
the feedstock particles within the ranges according to
claim1l1 the above problens with regard to high-pitch
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squealing during retract, screwstalling and uneven
heating could be elimnated thus inproving the

technol ogy for instance of injection nolding or casting
of thixotropic alloys.

In above remark 3.2 it is set out that (Dla) is not
relevant with respect to the clained particle sizes and
about the weight fraction of particles in the range of
0.5 to 5 mMmso that a skilled person confronted with
the solution of the problemset out in above

remarks 4.1 and 4.2 is not led to the particul ate
material according to claim1l in an obvi ous way.

(D2), see its colum 3, lines 5/6, teaches away from
the teaching of claim1 since it is disclosed: "The
size of the particles used is not critical to the
invention." (stress added).

Under these circunstances a skilled person woul d not
consider a conbination of (Dla) and (D2) so that the
prior art taken as a whole is not relevant with respect
to the objectively remaining technical problemand its
solution according to claim1. This claimdoes
therefore neet the requirenents of Articles 54 and 56
EPC and is all owabl e.

Claims 2 to 8 are dependant clainms which relate to
enbodi ments of the subject-matter of claiml and are
i kewi se al |l owabl e.

The description filed with letter of 31 March 2003,
received on 1 April 2003, neets the essenti al
requirenents of the EPC and is suitable for grant.

Auxi | iary request

1154. D
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5. The new mai n request being allowable there is no need
to discuss the nerits of the auxiliary request.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance with the
order to grant a patent with the follow ng docunents:

d ai ns: 1to 8, filed with letter of 31 March
2003, received on 1 April 2003;

Descri ption: pages 1, 2, 2A, 3to 6, 8, 9, 16 and 18;
pages 7, 10 to 15 and 17 as originally

filed;
Dr awi ngs: Figures 1 to 17 as originally filed.
The Regi strar: The Chai r man:
A. Counillon C T. WIlson

1154. D
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The decision given on 10 June 2003 contains an obvious mistake
and in application of Rule 89 EPC the order on page 7 of the

decision i1s to be corrected as follows:

"Description: pages 1, 2, 2A, 3 to 6, 8, 9, 16 and 18
received on 1 April 2003

pages 7, 10 to 15, 17 and 19 as originally
filed;"

The Registrar: The Chairman:

A. Vottner U. Krause

0701.B



