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Summary of Facts and Subm ssi ons

1905.D

The nention of the grant of European patent

No. O 617 053 in respect of European patent application
no. 94 104 628.6, which had been filed on 23 March 1994,
claimng a US priority of 26 March 1993 (US 37805), was
publ i shed on 7 October 1998 (Bulletin 1998/41).

A notice of opposition was filed on 7 July 1999 by
Exxon Chem cal Conpany, requesting revocation of the
patent in its entirety on the grounds of Article 100(a)
EPC, ie lack of novelty and | ack of inventive step, and
on the grounds on Article 100(b) EPC, ie insufficiency
of discl osure.

By an interlocutory decision which was announced orally
on 2 July 2002 and issued in witing on 18 July 2002,

t he opposition division decided that the patent could
be mai ntained in anended form based on the second
auxiliary request filed by the proprietor during
prosecution of the case before the opposition division.

Noti ces of appeal agai nst the above decision were filed
by the proprietor on 13 Septenber 2002 and by the
opponent on 17 Septenber 2002, the required fees being
paid on the respective day.

(a) No statenent of grounds of appeal was filed by the
proprietor within the required tine limt.

(b) On 18 Novenber 2002, the opponent filed a
statenment of grounds of appeal.
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V. By a communi cation dated 14 January 2003 sent by
registered letter with advice of delivery, the registry
of the board informed the appellant proprietor that no
statenent of grounds of appeal had been filed and that
the proprietor's appeal could be expected to be
rejected as inadm ssible. The appellant proprietor was
gi ven the opportunity of filing observations within two
nont hs and attention was drawn to Rul e 84a EPC and
Article 122 EPC.

A/ The appellant proprietor did not reply to the
registry's communi cation within the given tine limt.

VII. On 25 June 2003, the appellant proprietor filed
submi ssions in response to the opponent's statenent of
grounds of appeal. It requested that the opponent's
appeal be dism ssed since anended Claim 1l clearly net
the requirenments of the EPC

VIIl. On 14 July 2004, the appellant opponent withdrew its
appeal and requested that the proprietor's appeal be
rejected as inadm ssible pursuant to Article 108 EPC
In case that the board could not conply with this
request, oral proceedings were requested in accordance
with Article 116 EPC.

Reasons for the Decision

1. The appellant proprietor has not filed a statenent
setting out the grounds of appeal. The appel | ant
proprietor's notice of appeal itself contained nothing
that could be regarded as a statenent setting out the
grounds of appeal pursuant to Article 108 EPC.

1905.D
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As regards the appellant proprietor's letter filed on
25 June 2003 (point VII, above), it contained only
argunents why anmended Claiml, ie Claim1l as nuaintained
by the opposition division, was patentable but it did
not contain a single argunent why the opposition
division's rejection of Claim1l as granted was w ong.
Hence, also this letter contai ned nothing that could be
regarded as a statement of grounds of appeal.

There was, noreover, also no |onger any room for
restitutio in integrum According to Article 122(2) EPC,
a request for restitutio in integrumis only adm ssible
within the year inmediately followi ng the expiry of the
unobserved tinme limt. In the present case, the tine
[imt to file the statenent of grounds of appeal
expired on 28 Novenber 2002, starting fromthe date of
t he appeal ed decision (18 July 2002) plus 10 days of
delivery according to Rule 78(2) EPC and cal cul ati ng
the time limt of four nonths to file the statenent of
grounds of appeal according to Article 108 EPC. Thus,
the one year tine Iimt for restitutio in integrum
ended on 28 Novenber 2003.

Consequently, the appellant proprietor's appeal has to
be rejected as inadm ssible (Article 108 EPC in
conjunction with Rule 65(1) EPC).



Or der

For these reasons it is decided that:

The proprietor's appeal is rejected as inadm ssible.

The Regi strar: The Chai r man:

E. Gorgnmaier R Young
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