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Summary of Facts and Subm ssi ons
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By its decision dated 28 February 2002 t he Exam ni ng
Division refused the application. On 4 April 2002 the
appel lant (applicant) filed an appeal and paid the
appeal fee sinmultaneously. The statenent setting out
t he grounds of appeal was received on 4 July 2002

The patent application was refused by the Exam ning

Di vision on the grounds based on Articles 97(1),
respectively 52(1), 54 and 84 EPC. The Exam ni ng
Division cane to the conclusion that the subject-matter
of claiml as filed with letter of 18 April 2001 was
not novel with respect to D1: EP-A-0 312 165 and not

cl ear.

On behalf of the Board, the Rapporteur informed the
appellant orally that, should the clarity objections
against claim1l be renoved, the Board coul d consider
claiml1l to be novel and would in that case be prepared
toremt the case to the first instance for further
prosecuti on.

Wth letter dated 19 Novenber 2002, the appellant filed
a new claim1l and requested that clarity and novelty of
that cl ai m be acknowl edged and that the case be

remtted to the first instance for further prosecution.

| ndependent claim1 as filed with letter of
19 Novenber 2002 reads as foll ows:

"1. A dispenser (10) for dispensing a product (99) onto
a surface, said dispenser having a container body (20)
with an interior chanber for containing the



0007.D

Lo T 0954/ 02

product (99) and a di spensi ng opening; said di spenser
further conprising:

(a)

(b)

a conformabl e applicator element (50) affixed to

t he contai ner body (20) across the dispensing
openi ng and substantially covering the di spensing
openi ng, the applicator elenent (50) having a
plurality of discrete apertures extending

t her et hrough, the apertures having upper edges

whi ch coll ectively define an applicator surface of
t he applicator elenment (50);

a product supply nmechanismwthin the interior
chanber for advancing the product (99) toward the
applicator surface such that the product (99)
fills the apertures to a | evel substantially even
with the applicator surface, the product supply
mechani sm char acteri sed by:

(1) a force-limting elenent (36, 72, 110, 130)
for halting advancenent of the product (99),
the force-limting el ement having a pre-
determ ned threshold which limts the anount
of force the product (99) can exert upon the
appl i cator el enent during advancenent of the
product to prevent extrusion of the product
t hrough the apertures; and

(1i) a force-maintaining elenent (70, 140) for
mai ntai ning a pre-determ ned force | eve
bet ween the product (99) and the applicator
el ement during dispensing of the
product (99)".
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Reasons for the Decision

1

2.2

2.3
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The appeal is adm ssible.

Amendnents - conpliance with Article 123 (2) EPC

The expression "In a dispensing package" was changed to
read "A dispenser”. As a matter of fact, the term

"di spenser” was used throughout the description to
designate the clained object (the di spensing package)
(see WO A-96/03899; page 2, line 15; page 3, lines 27,
28; page 4, line 29; page 7, lines 3, 6, 7, 11, 13).
Therefore, this nodification is acceptable according to
Article 123(2) EPC

The dependent clains still have to be adapted
accordingly.

The expression "said dispenser further conprising” was
introduced in the prior art portion of claim1. The

i ntroduction of said expression does not nodify the
scope of the claimin any way and thus, is al so
acceptabl e according to Article 123(2) EPC

Finally, in the follow ng sentences of the
characterizing part of claiml1l: "the anount of force

t he product (99) can exert upon the applicator surface"
and "for maintaining a pre-determ ned force |evel

bet ween the product (99) and the applicator surface",
the term "applicator surface" was nodified to read
"applicator elenment”. These nodifications are supported
by the definition given in the prior art portion of
claiml1 where the following is indicated "the
applicator elenent (50) having a plurality of discrete
apertures extendi ng therethrough, the apertures having
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upper edges which collectively define an applicator
surface of the applicator elenment (50)". Thus, it is
clear that the part of the dispenser which is in
contact with and thus submtted to the force exerted by
the product is the "applicator elenent"” and not the
external surface thereof, i.e. the "applicator

surface". Therefore, these nodifications also neet the
requirenments of Article 123(2) EPC.

Carity:

The Board considers that claim1 nowon file neets the
requirenments of clarity of Article 84 EPC.

The Exam ning Divi sion objected that the force-

mai ntaining/limting elements are left wthout
definition. However, since the description gives a
skill ed person exanples how to realise said clained
functions and since there is no prior art docunent

di sclosing said functions, to define nore precisely the
force-maintaining/limting el enents woul d unduly
restrict the scope of the claim

Interpretation of the independent claim1:

"Force-limting element ... for halting advancenent of
the product” is to be interpreted as neani ng an el enent
which halts (stops) advancenent of the elevator (and

t hus the product) when the force exerted by the product
on the applicator elenent (and thus by reaction also on
the el evator) overcones a pre-determ ned threshold (see
feature (i) of claim1 and WO A-96/03899; page 6,

line 25 to page 7, line 2).

"Force maintaining elenment” is to be interpreted as
meani ng an el enent exerting a force on the product such
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that the product is in constant intimate contact with
the applicator element, but with a force level that at
maxi mumis just below that which would extrude product
t hrough the nmesh of the applicator el enment (see
feature (ii) of claiml and WO A-96/03899; page 6,
lines 9 to 24).

Novel ty:

D1 (claim1; Figures 10 to 13) discloses a dispensing
package for dispensing a product onto a surface, the
di spenser having a container body (21'') with an
interior chanber for containing the product and a

di spensi ng openi ng;

a conformabl e applicator element (22'') affixed to the
contai ner body (21'') across the dispensing opening and
substantially covering the di spensing opening, the
applicator element (22'') having a plurality of
di screte apertures (23'') extending therethrough, the
apertures havi ng upper edges which collectively define
an applicator surface of the applicator elenent (22'');
a product supply nmechanismw thin the interior chanber
for advancing the product toward the applicator el enent
such that the product fills the apertures (23'') to a
| evel substantially even with the applicator surface.

Thus, the dispensing package according to D1 differs
from the di spensi ng package according to claim1 of the
application in suit in that it further conprises:

- a force-limting elenent for halting advancenent
of the product, the force limting el ement having
a pre-determ ned threshold which Iimts the anount
of force the product can exert upon the applicator
el ement during advancenent of the product to
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prevent extrusion of the product through the
apertures, and

- a force-maintaining elenent for maintaining a pre-
determ ned force | evel between the product and the
applicator el enent during dispensing of the

pr oduct .
As disclosed in D1, colum 18, line 46 to columm 19,
line 6 and colum 9, line 50 to colum 10, line 17 and

especially wwth reference to the third enbodi nent of D1
(Figures 10 to 13), by rotating the hand wheel 33" the
feed screw 31'' rotates and advances the el evator 27"’
in the sane tine the follower 35 ' rides up the ranped
forward cam faces 37'' further increasing the advance
of the elevator 27'' while the action of spring 53 (but
al so of springs 40, 48/ 49 if considering the other
enbodi ments) is opposed to said ride up.

Thus, until the crest of the camis reached, the cam
and foll ower action increases the el evator displacenent
and consequently the force applied to the product and
transmtted by the product to the applicator el enent.
Once the foll ower passes the crest a retraction of the
el evator occurs. However, due to the fact that during
the ride up of the camface the feedscrew al so

di spl aces the elevator, a resultant positive

di spl acenent of the elevator is neverthel ess obtained
(see Figures 14 to 16, elevator displacenent, points
bearing the reference nunbers 62', 62'', 62''").
Consequently, there is no (force-limting) elenment in
D1 for halting advancenent of the product.

Furthernore, should the reaction force exerted by the
product increase and assum ng that the slope of the cam
is greater than the slope of the feedscrew (which seens
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to be reasonabl e since the screw pitch is ranging from
about 1 to 5.1 mmfor a dianeter ranging from about 3.2
to 17.3 nm (see colum 7, lines 6 to 8 and 13, 14),
whereas the slope of the cans is ranging from 20° to
50° (see colum 8, lines 34 to 37)) then, beyond a
certain value the force needed by the follower to ride
up the ranped cam face woul d beconme so nuch greater
than the force needed to nove the feed screw that the
foll ower would be unable to ride up the cam becom ng

i nactive and any further rotation of the hand wheel
woul d be directly transmtted to the feedscrew and nove
t he el evator.

Consequently, there is no force-limting elenent in D1
having a pre-determ ned threshold which Iimts the
anount of force the product can exert onto the
appl i cator el enent.

Furthernore, during dispensing of the product, when the
follower is riding up the ranped camface, as soon as
the rotation of the hand wheel is stopped, the spring
acts to retract the elevator, releasing pressure and
normal |y cancelling the force exerted on the applicator
surface (since the aimof Dl is that the retraction of
the el evator stops dispensing of the product, see
description colum 11, lines 7 to 16). Even if not al
of the pressure is released - since the el evator does
not return to its initial position because of the

di spl acenent inparted by the feedscrew - this residual
pressure would in any case not be due to the positive
action of an "elenent”, would not correspond to a pre-
determ ned control |l able force | evel and would only be
present when di spensing of the product has already

st opped.
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Thus, D1 does not disclose an el enent providing a
force-maintaining action at a pre-determ ned force
| evel during dispensing of the product.

5.5 Thus, the subject-matter of claiml1l is novel with
respect to D1.

5.6 Furthernore, the subject-matter of claim1l is also
novel with respect to D2 (= US-A-4 013 370) and
D3 (= WO A-91/10469) which neither disclose any force-
[imting elenment, nor disclose any force-nmaintaining
el enent .

6. Rem ttal

Thus, owng to the fact that clarity and novelty of
claiml are given and that the Exam ning Division did
not examne said claimw th respect to inventive step,
the case is remtted to the first instance, according
to the provisions of Article 111(1) EPC, for further
prosecution as to the other requirenments of the EPC.

Or der

For these reasons it is decided that:

1. The deci sion under appeal is set aside.

2. The case is remtted to the first instance for further
prosecution on the basis of the following clains: claim
1 filed with letter of 19 Novenber 2002 and clains 2 to
10 filed with letter of 18 April 2001.
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The Regi strar: The Chai r man:

G Magouliotis C. Andries
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